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The Code of Federal Regulations is sold by
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new books are listed in the first FEDERAL
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 905 and 944
[Docket No. FV99-905-5 FR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida and
Imported Grapefruit; Clarification of
Inspection Requirements

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule revises inspection
requirements for shipments of Florida
citrus and imports of grapefruit. The
handling of citrus grown in Florida is
regulated under a marketing order
administered locally by the Citrus
Administrative Committee (Committee).
Grapefruit imports are subject to an
import regulation issued under section
8e of the Agricultural Marketing
Agreement Act of 1937. This change
specifies in the regulations undersize
tolerances for Florida citrus and
imported grapefruit that are currently
applied by the inspection service and
clarifies the regulations. This rule also
renumbers citations in the domestic and
import regulations to reflect revisions to
the numbering of the United States
Standards for Grades of Oranges,
Grapefruit, Tangerines, and Tangelos
Grown in Florida.

EFFECTIVE DATE: This final rule becomes
effective January 4, 2001.

FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Marketing
Specialist, Southeast Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 2276, Winter
Haven, Florida 33883—2276; telephone:
(863) 299-4770, Fax: (863) 299-5169; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,

AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090—6456;
telephone: (202) 720-2491, Fax: (202)
720-5698.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090—6456;
telephone (202) 720-2491, Fax: (202)
720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement No. 84 and Marketing Order
No. 905, both as amended (7 CFR Part
905), regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

This final rule is also issued under
section 8e of the Act, which provides
that whenever certain specified
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Givil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A

handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

The order for Florida citrus provides
for the establishment of minimum grade
and size requirements with the
concurrence of the Secretary. The
minimum grade and size requirements
are designed to provide fresh markets
with fruit of acceptable quality and size,
thereby maintaining consumer
confidence for fresh Florida citrus.
Maintaining confidence in the
commodity shipped contributes to
stable marketing conditions in the
interest of growers, handlers, and
consumers, and helps increase returns
to Florida citrus growers.

Section 905.52 of the order, in part,
authorizes the Committee to recommend
minimum grade and size requirements
to the Secretary. Section 905.306
specifies minimum grade and size
requirements for different varieties of
fresh Florida citrus. Such regulations
may be modified, suspended, or
terminated under § 905.52. Section
905.53 specifies that whenever the
handling of a variety of a type of fruit
is regulated pursuant to § 905.52, each
handler who handles any such type of
fruit shall, prior to such handling of any
lot of such variety, cause the lot to be
inspected by the Federal-State
Inspection Service and certified as
meeting all applicable requirements of
that regulation.

This final rule clarifies inspection
requirements for oranges, grapefruit,
tangerines, and tangelos grown in
Florida and imported grapefruit. Current
inspection procedures allow undersize
tolerances for domestic shipments of
Florida citrus failing to meet minimum
size regulations under the order. These
procedures also allow undersize
tolerances for imported grapefruit
failing to meet minimum size
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requirements established under the
grapefruit import regulation.
Specifically, these procedures allow for
a 10 percent tolerance for undersize
fruit in each lot and a 15 percent
tolerance for undersize fruit in any
individual sample. Undersize tolerances
allow for variations to proper sizing and
reduce handler-packing costs. This rule
specifies these inspection procedures in
the order’s rules and regulations and in
the grapefruit import regulation. The
Committee unanimously recommended
specifying the undersize tolerances for
Florida citrus in the regulations at a
meeting on April 6, 1999.

Paragraph (c) of § 905.306 currently
references sections of the United States
Standards for Grades of Oranges,
Grapefruit, Tangerines, and Tangelos
Grown in Florida with the intention of
providing tolerances for undersized
fruit. However, the sections specified
reference grade defects, not size
tolerances. Therefore, specific undersize
tolerances for Florida grown oranges,
grapefruit, tangerines, and tangelos are
added to the text of the regulations.

Paragraph (c) of § 905.306 is revised to
allow for a 10 percent tolerance for
undersized fruit in each lot and a 15
percent tolerance for undersized fruit in
any individual sample. Additionally,
paragraph (c) of § 944.106 of the
grapefruit import regulation is also
revised to reference the undersize
tolerances specified in paragraph (c) of
§905.306 to recognize current
inspection procedures.

This rule also renumbers citations in
the order to reflect the revised United
States Standards for Grades of Oranges,
Grapefruit, Tangerines, and Tangelos
Grown in Florida. Effective August 1,
1996, the various grade standards for
Florida citrus were amended. Some
sections of the amended standards were
renumbered. This action renumbers
some section references to the U.S.
grade standards in §§905.146 and
905.306 to bring them into conformity
with the renumbered sections in the
amended standards.

Similar changes are also made in
paragraph (c) of § 944.106 of the
grapefruit import regulation issued
under section 8e of the Act. That section
provides that when certain domestically
produced commodities, including
grapefruit, are regulated under a Federal
marketing order, imports of that
commodity must meet the same or
comparable grade, size, quality, and
maturity requirements. The grapefruit
import regulation is based on the
requirements issued under the
marketing order for Florida citrus.
Accordingly, a corresponding change to
the grapefruit import regulation is made.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Act
are based on those established under
Federal marketing orders.

There are approximately 100 Florida
citrus handlers subject to regulation
under the marketing order, about 11,000
Florida citrus producers in the regulated
area, and about 25 grapefruit importers.
Small agricultural service firms, which
include handlers and importers, have
been defined by the Small Business
Administration (13 CFR 121.201) as
those whose annual receipts are less
than $5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $500,000.

Based on the Florida Agricultural
Statistics Service and Committee data
for the 1999-2000 season, the average
annual f.o.b. price for fresh Florida
citrus during the 1999-2000 season was
$9.08 per % bushel carton for all
shipments, and the total shipments for
the 1999-2000 season approximated 58
million cartons of citrus. Using
information provided by the Committee,
about 60 percent of citrus handlers
could be considered small businesses
under the SBA definition, and the
Department believes that the majority of
Florida citrus producers and grapefruit
importers may be classified as small
entities.

Section 905.52 of the order, in part,
authorizes the Committee to recommend
minimum grade and size requirements
to the Secretary. Section 905.306
specifies minimum grade and size
requirements for different varieties of
fresh Florida citrus. Section 905.53
specifies that whenever the handling of
a variety of a type of fruit is regulated
pursuant to § 905.52, each handler who
handles any such type of fruit shall,
prior to such handling of any lot of such
variety, cause the lot to be inspected by
the Federal-State Inspection Service and
certified as meeting all applicable
requirements of that regulation.

This rule clarifies inspection
requirements for oranges, grapefruit,

tangerines, and tangelos grown in
Florida and imported grapefruit. Current
inspection procedures allow for a 10
percent tolerance for undersize fruit in
each lot and a 15 percent tolerance for
undersize fruit in any individual sample
for both domestic and import
shipments. This action adds undersize
tolerances to the order’s rules and
regulations and the import regulation
for grapefruit. This rule also renumbers
citations in the order to reflect revisions
in the United States Standards for
Grades of Oranges, Grapefruit,
Tangerines, and Tangelos Grown in
Florida made in August 1996. Similar
changes are also made to the grapefruit
import regulation issued under section
8e of the Act.

This rule will have a positive impact
on affected entities. This action
enhances the understandability of the
text of the regulations. The undersize
tolerances allow for variations to proper
sizing and reduce handler-packing
costs. Without such tolerances, more
fruit would fail to meet minimum size
requirements without reconditioning,
and handler-packing costs would
increase accordingly. Thus, the
tolerances help facilitate shipments of
Florida citrus. The Committee
unanimously recommended specifying
the undersize tolerances for Florida
citrus in the regulations at a meeting on
April 6, 1999.

During the period January 1, 1999,
through December 31, 1999, imports of
grapefruit totaled 19,400,000 pounds
(approximately 456,470 cartons). Recent
yearly data indicate that imports from
May through November are typically
negligible. Future imports should not
vary significantly from the 19,400,000
pounds. The Bahamas were the
principal source of imported grapefruit,
accounting for 93 percent of the total.
Israel, Mexico, and Turkey supplied
remaining imports. Most imported
grapefruit enters the United States from
November through May.

With regard to alternatives, this action
offers the best alternative to achieve the
intended purpose of clarifying the
inspection requirements.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
Florida citrus handlers and importers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sectors.

As noted in the initial regulatory
flexibility analysis, the Department has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
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this final rule. However, Florida citrus
must meet the requirements specified in
the U.S. standards for the various types
of citrus grown in Florida issued under
the Agricultural Marketing Act of 1946
(7 U.S.C. 1621 through 1627).

In addition, the Committee’s meeting
was widely publicized throughout the
Florida citrus industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the April 6, 1999, meeting
was a public meeting and all entities,
both large and small, were able to
express their views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on October 10, 2000 (65 FR
60121). Copies of the rule were mailed
or sent via facsimile to all Committee
members and citrus handlers. Finally,
the rule was made available through the
Internet by the Office of the Federal
Register. A 60-day comment period
ending December 11, 2000, was
provided to allow interested persons to
respond to the proposed rule. No
comments were received. Accordingly,
no changes will be made to the rule as
proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this final rule.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
shipping citrus from the 2000-2001
crop. Further, handlers are aware of this
rule, which was recommended at a
public meeting. Also, a 60-day comment
period was provided for in the proposed
rule and no comments were received.

List of Subjects
7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

7 CFR Part 944

Avocados, Food grades and standards,
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

For the reasons set forth above, 7 CFR
Parts 905 and 944 are amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
Parts 905 and 944 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

2.In §905.146, paragraph (c)(1) is
revised to read as follows:

§905.146 Special purpose shipments.

* * * * *

C***

(1) Such fruit meets the requirements
of U. S. No. 2 Russet grade and those
requirements of U. S. No. 1 grade
relating to shape (form), as such
requirements are set forth in the revised
U. S. Standards for Grades of Florida
Oranges and Tangelos (7 CFR 51.1140
through 51.1179), the revised Standards
for Florida Tangerines (7 CFR 51.1810
through 51.1837), or the revised U. S.
Standards for Grades of Florida
Grapefruit (7 CFR 51.750 through
51.784). Such fruit also meets applicable
minimum size requirements in effect for
domestic shipments of citrus fruits.

* * * * *

4. In §905.306, paragraphs (c) and (d)

are revised to read as follows:

8§905.306 Orange, Grapefruit, Tangerine
and Tangelo Regulation.
* * * * *

(c) Size tolerances. To allow for
variations incident to proper sizing in
the determination of minimum
diameters as prescribed in Tables I and
II, not more than 10 percent, by count,
of the fruit in any lot of containers may
fail to meet the minimum diameter size
requirements, and not more than 15
percent, by count, in any individual
sample may fail to meet the minimum
diameter size requirements specified:
Provided, That such tolerances for other
than Navel and Temple oranges shall be
based only on the oranges in the lot
measuring 2'%6 inches or smaller in
diameter.

(d) Terms used in the marketing order
including Improved No. 2 grade for

grapefruit, when used herein, mean the
same as is given to the terms in the
order; Florida No. 1 grade for Honey
tangerines means the same as provided
in Rule No. 20-35.03 of the Regulations
of the Florida Department of Citrus, and
terms relating to grade, except Improved
No. 2 grade for grapefruit and diameter,
shall mean the same as is given to the
terms in the revised U. S. Standards for
Grades of Florida Oranges and Tangelos
(7 CFR 51.1140 through 51.1179), the
revised U. S. Standards for Florida
Tangerines (7 CFR 51.1810 through
51.1837), or the revised U. S. Standards
for Grades of Florida Grapefruit (7 CFR
51.750 through 51.784).

PART 944—FRUITS; IMPORT
REGULATIONS

5.In § 944.106, paragraph (c) is
revised to read as follows:

§944.106 Grapefruit import regulation.

(c) Terms and tolerances pertaining to
grade and size requirements, which are
defined in the United States Standards
for Grades of Florida Grapefruit (7 CFR
51.750-51.784), and in Marketing Order
No. 905 (7 CFR §§905.18 and 905.306),
shall be applicable herein.

* * * * *

Dated: December 27, 2000.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 01-97 Filed 1-2—01; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930
[Docket No. FV00-930-6 IFR]

Tart Cherries Grown in the States of
Michigan, et al.; Suspension of
Provisions under the Federal
Marketing Order for Tart Cherries

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule suspends
indefinitely a portion of an order
provision concerning the release of
reserve cherries. The suspension will
allow cherries held in inventory
reserves to be released for exempt uses
such as exports. The Cherry Industry
Administrative Board (Board)
recommended this action to allow
reserve cherries to be used in outlets
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other than normal commercial outlets.
The Board is responsible for local
administration of the marketing order
which regulates the handling of tart
cherries grown in the production area.
DATES: Effective January 4, 2001.
Comments received by March 5, 2001,
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; Fax: (202) 720-5698; or
E-mail: moab.docketclerk@usda.gov.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Suite
2A04, Unit 155, 4700 River Road,
Riverdale, Maryland 20737, telephone:
(301) 734-5243, Fax: (301) 734-5275 or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090—6456;
telephone: (202) 720-2491, Fax: (202)
720-5698.

Small businesses may request
information on compliance with this
regulation, or obtain a guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090—6456;
telephone (202) 720-2491; Fax: (202)
720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 930, both as amended (7
CFR part 930), regulating the handling
of tart cherries grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

The order authorizes the use of
volume regulation. In years when
volume regulation is implemented to
stabilize supplies, a certain percentage
of the cherry crop is required to be set
aside as restricted tonnage, and the
balance may be marketed freely as free
tonnage. The restricted tonnage is
required to be maintained in handler-
owned inventory reserve pools.
Handlers in volume regulated States
may fulfill their restricted tonnage
requirements with diversion credits
earned by diverting cherries or cherry
products. Handlers are permitted to
divert (at plant or with grower-diversion
certificates from growers choosing not to
deliver their crop) as much of their
restricted percentage (reserve pool)
requirements as they deem appropriate.
Handlers also may divert cherries by
using cherries or cherry products for
exempt purposes, including the
development of export markets.
Presently, these markets do not include
Canada and Mexico.

Section 930.62 of the order
(Exemptions) provides that cherries
which are diverted in accordance with
§930.59, which are used for new
product and new market development,
which are used for experimental
purposes, or which are used for any
other purposes designated by the Board,
including cherries processed into
products for markets for which less than
5 percent of the preceding 5-year
average production of cherries was

utilized, may be exempted from the
assessment, quality control, volume
regulation, and reserve provisions of the
order.

Handlers can receive exemptions and
diversion credits to offset their
restricted percentage obligation during
years of volume regulation. One of the
exempt uses is the export of cherries to
markets other than Canada and Mexico.
Cherries used for exempt uses,
including export, are exempt from
assessments, and handlers pay growers
less for such cherries than cherries for
normal commercial outlets. This lowers
handlers’ costs and allows them to price
export cherries competitively.

The Board held a teleconference
meeting on June 1, 2000, and
recommended that the word “normal”
be suspended from § 930.54(a) of the
order. Currently, that section of the
order provides that if the Board
determines that the total available
supplies for use in normal commercial
outlets do not at least equal the amount
needed to meet the demand in such
outlets, the Board shall recommend to
the Secretary that all or a portion of the
reserve be released for such uses.
Normal commercial outlets, as that term
is used in the order, means the primary
market which is mainly the domestic
market for tart cherries. Therefore,
under § 930.54(a), reserve release could
not be used to fulfill exempt needs.

During the 1999-2000 crop year when
no volume regulation was established,
the Board found that the export market
was not adequately supplied due to
short supplies of tart cherries, but could
not make reserve cherries from the
previous season available to meet export
needs because export markets were not
considered normal commercial outlets.
Because of this limitation, the industry
was not able to maintain a presence in
many export markets, or further develop
others. Export sales are a function of
many different factors, including the
size of the crop in Europe, the size of
the U.S. crop, and the strength of the
U.S. dollar.

Exports need to be sustained each
year, whether or not volume control is
implemented. It is important for buyers
of tart cherries to know that product
will be available from year to year from
sources in the United States. The Board
believes that failure to properly supply
these markets will result in lost market
share. In years with no volume
regulation, growers and handlers have
little economic incentive to move tart
cherries or tart cherry products to the
lower return markets, like export. In
such years, growers seek to maximize
profits by selling in the higher return
“free” domestic market. Consequently,
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market opportunities are lost in the
short term and quite possibly the long
term. Development of export markets is
important to the long term viability of
the tart cherry industry.

This rule suspends indefinitely a
portion of § 930.54 of the order to allow
the release of reserve cherries for
exempt uses such as exports. This will
encourage handlers to purchase
additional cherries from growers at
lower prices in years of volume
regulation for placement in the reserve
during harvest for future export use,
rather than having the grower divert
them in the orchard. Thus, additional
lower-priced cherries would be
available in a year of no regulation to
continuously supply the export market.
This will enable the industry to
maintain market share in these markets
in volume and non-volume regulated
seasons, which is important in
developing and maintaining these
markets.

In non-volume regulated years, when
expected supplies and primary market
needs are closely aligned, lower-priced
supplies are not available for export.
This action will provide the industry
with a means of maintaining exports by
allowing lower-priced reserves from a
previous season or seasons to be used
for this purpose.

The Regulatory Flexibility Act and
Effects on Small Businesses

The Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities
and has prepared this initial regulatory
flexibility analysis. The Regulatory
Flexibility Act (RFA) would allow AMS
to certify that regulations do not have a
significant economic impact on a
substantial number of small entities.
However, as a matter of general policy,
AMS’ Fruit and Vegetable Programs
(Programs) no longer opt for such
certification, but rather performs
regulatory flexibility analyses for any
rulemaking that would generate the
interest of a significant number of small
entities. Performing such analyses shifts
the Programs’ efforts from determining
whether regulatory flexibility analyses
are required to the consideration of
regulatory options and economic or
regulatory impacts.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules thereunder, are unique in
that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both

statutes have small entity orientation
and compatibility.

There are approximately 900
producers of tart cherries in the
production area and approximately 40
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.201) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of tart
cherry producers and handlers may be
classified as small entities.

Data from the National Agricultural
Statistics Service (NASS) states that for
1999, tart cherry utilization for juice,
wine, or brined uses was 34.5 million
pounds for all districts covered under
the order. The total processed amount
for 1999 was 252.3 million pounds.
Juice, wine, and brined tart cherries
represented about 14 percent of the total
processed crop, and about 10 percent
over the last three seasons (1997
through 1999).

This rule will allow markets that have
been developed and sustained by the
use of the exemption and diversion
provisions of the order in years of
volume regulation to be sustained in
years with no volume regulation. In the
long run, market growth for tart cherry
products will be increased, grower
returns will be improved, and less fruit
will be abandoned in the orchard by
growers. Handlers will have an
incentive to put cherries in the reserve
to supply the export market in years of
no regulation, and therefore, not as
many growers will have to in-orchard
divert.

All businesses, whether large or
small, will benefit from this suspension
action through increased sales during
years of no regulation because they will
be able to continue to supply the export
markets. In years of volume regulation,
handlers tend to put more cherries in
reserve instead of diverting them
because they expect to use those
cherries during periods of short supply
to assure a continuous supply of
cherries. Currently, those cherries can
only be released for normal commercial
outlets; i.e., the domestic market. This
action will allow the reserve cherries to
be released for export, as well as the
domestic market, when needed.

During the 1999-2000 crop year,
when no volume regulation was
established, the Board found that the
export market was not adequately
supplied, but could not make lower-
valued reserve cherries from the
previous season available to meet export
needs because export markets were not

considered normal commercial outlets.
Export sales are a function of many
different factors, including the size of
the crop in Europe, the size of the U.S.
cro%and the strength of the U.S. dollar.

The industry recognizes, however,
that exports need to be sustained each
year, whether or not volume control is
implemented. It is important for buyers
of tart cherries to know that product
will be available from year to year from
sources in the United States. The Board
believes that failure to properly supply
these markets from year to year will
result in lost market share, which is not
conducive to further strengthening the
industry.

This rule suspends indefinitely a
portion of § 930.54 of the order to allow
the release of reserve cherries for
exempt uses such as exports. This will
provide the industry with flexibility to
meet market needs in domestic and
export outlets from year to year which
is in the interest of growers and
handlers, whether small or large. Market
development and expansion is
important to the long-term strength of
the industry.

One alternative to this action would
be to continue the status quo. However,
this would not be favorable to cherry
growers and handlers and could delay
the long-term development of export
markets.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large tart cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. In addition, the
Department has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this rule.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implement the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35), the
information collection and
recordkeeping requirements imposed by
this order have been previously
approved by OMB and assigned OMB
Number 0581-0177.

The Board’s telephone meeting was
publicized and all Board members and
alternate Board members, representing
both large and small entities, were
invited to attend the meeting and
participate in Board deliberations. The
Board itself is composed of 18 members,
of which 17 members are growers and
handlers and one represents the public.
Also, the Board has a number of
appointed committees to review certain
issues and make recommendations.
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Finally, interested persons are invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following website:
http://www.ams.usda.gov/fv/moab.html.
Any questions about the compliance
guide should be sent to Jay Guerber at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

This rule invites comments on
suspending the word “normal” in
§930.54(a) to allow the release of
inventory reserve cherries into exempt
use outlets such as exports. All
comments received will be considered
in finalizing this interim final rule.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that the word “normal” in § 930.54(a)
no longer tends to effectuate the
declared policy of the Act and should be
indefinitely suspended.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2000-2001 fiscal
period began July 1, 2000, and this rule
needs to be effective as soon as possible
in order to allow the industry to take
advantage of the expanded inventory
release; and (2) this interim final rule
provides a 60-day comment period, and
all comments timely received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

930.54 [Suspended in part]

2.In §930.54(a), the word “normal”’
is suspended indefinitely.

Dated: December 27, 2000.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 01-96 Filed 1-2—-01; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930
[Docket No. FV01-930-1 IFR]

Tart Cherries Grown in the States of
Michigan, et al.; Decreased
Assessment Rates

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule decreases the
assessment rate for cherries that are
utilized in the production of tart cherry
products other than juice, juice
concentrate, or puree from $0.0017 to
$0.0012 per pound. It also decreases the
assessment rate for cherries utilized for
juice, juice concentrate, or puree from
$0.00085 to $0.0006 per pound. Both
assessment rates were recommended by
the Cherry Industry Administrative
Board (Board) under Marketing Order
No. 930 for the 2000-2001 and
subsequent fiscal periods. The Board is
responsible for local administration of
the marketing order which regulates the
handling of tart cherries grown in the
production area. Authorization to assess
tart cherry handlers enables the Board to
incur expenses that are reasonable and
necessary to administer the program.
The fiscal period began July 1 and ends
June 30. The assessment rates will
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: Effective January 4, 2001.
Comments received by March 5, 2001,
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; Fax: (202) 720-5698; or
E-mail: moab.docketclerk@usda.gov.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in

the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.ams.usda.gov/fv/
moab.html.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Suite
2A04, Unit 155, 4700 River Road,
Riverdale, MD 20737, telephone: (301)
734-5243, Fax: (301) 734—-5275; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090—6456;
telephone: (202) 720-2491, Fax: (202)
720-5698.

Small businesses may request
information on complying with this
regulation, or obtain a guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090—6456;
telephone (202) 720-2491, Fax: (202)
720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 930 (7 CFR part 930),
regulating the handling of tart cherries
grown in the States of Michigan, New
York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin, hereinafter
referred to as the “order.” The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, tart cherry handlers are subject
to assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rates as issued herein will be
applicable to all assessable tart cherries
beginning July 1, 2000, and continue
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
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handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule decreases the assessment
rate established for the Board for the
2000-2001 and subsequent fiscal
periods for cherries that are utilized in
the production of tart cherry products
other than juice, juice concentrate, or
puree from $0.0017 to $0.0012 per
pound of cherries. The assessment rate
for cherries utilized for juice, juice
concentrate, or puree is decreased from
$0.00085 to $0.0006 per pound.

The tart cherry marketing order
provides authority for the Board, with
the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Board are producers and
handlers of tart cherries. They are
familiar with the Board’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rates. The
assessment rates are formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2000-2001 fiscal period, the
Board recommended, and the
Department approved, assessment rates
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the Board or
other information available to the
Secretary.

The Board met on March 2, 2000, and
unanimously recommended, and the
Department approved, 2000—2001
expenditures of $455,000 and
assessment rate decreases from $0.00225
to $0.0017 per pound for cherries that
are utilized in the production of tart
cherry products other than juice, juice
concentrate, or puree and from
$0.001125 to $0.00085 per pound for

cherries utilized for juice, juice
concentrate, or puree.

The Board met again on September 8,
2000, and unanimously recommended a
further decrease in the assessment rates
to $0.0012 per pound for cherries that
are utilized in the production of tart
cherry products other than juice, juice
concentrate, or puree, and to $0.0006
per pound for cherries utilized for juice,
juice concentrate, or puree. Further
decreased assessment rates have been
recommended by the Board because the
cherry industry has experienced record
high crops for the past two seasons and
again this season. In addition, the Board
wants to further reduce handler costs
while maintaining a monetary reserve
which is adequate to cover
approximately six months’ operational
expenses (based on an annual operating
budget of approximately $455,000).
Section 930.42(a) of the order authorizes
a reserve sufficient to cover one year’s
operating expenses. The decreased rates
are expected to generate enough income
to meet the Board’s reduced operating
expenses in 2000—-2001.

The order provides that when an
assessment rate based on the number of
pounds of tart cherries handled is
established, it should provide for
differences in relative market values for
various cherry products. The discussion
of this provision in the order’s
promulgation record indicates that
proponents testified that cherries
utilized in high value products such as
frozen, canned, or dried cherries should
be assessed one rate while cherries used
to make low value products such as
juice concentrate or puree should be
assessed at one-half that rate.

Data from the National Agricultural
Statistics Service (NASS) states that for
1999, tart cherry utilization for juice,
wine, or brined uses was 34.5 million
pounds for all districts covered under
the order. The total processed amount of
tart cherries for 1999 was 252.3 million
pounds. Juice, wine, and brined tart
cherries represented less than 14
percent of the total processed crop, and
about 10 percent over the last three
seasons (1996 through 1998).

In deriving the recommended
assessment rates, the Board determined
assessable tart cherry production for the
crop year at 280 million pounds. It
further estimated that about 265 million
pounds of the assessable poundage
would be utilized in the production of
high-valued products, like frozen,
canned, or dried cherries, and that about
15 million pounds would be utilized in
the production of low-valued products,
like juice, juice concentrate, or puree.
Potential assessment income from the
high valued products would be

approximately $318,000 (265 million
pounds X $0.0012 per pound). The
potential income from tart cherries
utilized for juice, juice concentrate, or
puree would be $9,000 (15 million
pounds X $0.0006 per pound).
Therefore, total assessment income for
2000-2001 is estimated at $327,000.
This amount plus adequate funds in the
reserve and interest income will be
adequate to cover budgeted expenses.
Funds in the reserve (approximately
$374,000) will be kept within the
approximately six months’ operating
expenses as recommended by the Board
which would be consistent with the
order (7 CFR 930.42(a)).

The assessment rates established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the Board or
other available information.

Although the assessment rates are
effective for an indefinite period, the
Board will continue to meet prior to or
during each fiscal period to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rates. The dates and
times of Board meetings are available
from the Board or the Department.
Board meetings are open to the public
and interested persons may express
their views at these meetings. The
Department will evaluate Board
recommendations and other available
information to determine whether
modifications of the assessment rates
are needed. Further rulemaking will be
undertaken as necessary. The Board’s
2000-2001 budget and those for
subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

The Regulatory Flexibility Act and
Effects on Small Businesses

The Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities
and has prepared this initial regulatory
flexibility analysis. The Regulatory
Flexibility Act (RFA) allows AMS to
certify that regulations do not have a
significant economic impact on a
substantial number of small entities.
However, as a matter of general policy,
AMS?” Fruit and Vegetable Programs
(Programs) no longer opts for such
certification, but rather performs
regulatory flexibility analyses for any
rulemaking that would generate the
interest of a significant number of small
entities. Performing such analyses shifts
the Programs’ efforts from determining
whether regulatory flexibility analyses
are required to the consideration of
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regulatory options and economic or
regulatory impacts.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of tart cherries who are subject to
regulation under the order and
approximately 900 producers of tart
cherries in the regulated area. Small
agricultural service firms have been
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts less than
$5,000,000, and small agricultural
producers are those whose annual
receipts are less than $500,000. The
majority of tart cherry handlers and
producers may be classified as small
entities.

The Board unanimously
recommended, and the Department
approved, 2000-2001 expenditures of
$455,000 and assessment rate decreases
from $0.00225 to $0.0017 per pound for
cherries that are utilized in the
production of tart cherry products other
than juice, juice concentrate or puree
and from $0.001125 to $0.0085 per
pound for cherries utilized for juice,
juice concentrate, or puree.

This rule further decreases the
assessment rate established for the
Board and collected from handlers for
the 2000-2001 and subsequent fiscal
periods for cherries that are utilized in
the production of tart cherry products
other than juice, juice concentrate, or
puree from $0.0017 to $0.0012 per
pound, and the assessment rate for
cherries utilized for juice, juice
concentrate, or puree from $0.00125 to
$0.0006 per pound. The Board
unanimously recommended 2000-2001
expenditures of $455,000 and the
further reduced assessment rates. The
quantity of assessable tart cherries
expected to be produced during the
2000-2001 crop year is estimated at 280
million pounds. Assessment income,
based on this crop, along with interest
income and reserves should be adequate
to cover budgeted expenses.

The Executive Committee of the
Board, after discussing the budget and
assessment rates in executive session,
recommended the continuation of the
current rates. It concluded that it was
prudent for the Board to have an

operating reserve of approximately one
year’s operating expenses.

However, after considerable
discussion, the Board concluded it
should further reduce handlers’
assessment costs and that the reserve
should not exceed one-half year’s
budget amount. Also, the cherry
industry has experienced record large
crops for the past two seasons, and
again this season. The Board discussed
the alternative of continuing the existing
assessment rates, but concluded that
would cause the amount in the
operating reserve to exceed what is
actually needed.

After the discussion, the Board voted
unanimously to further decrease the
assessment rates. In deriving the
recommended assessment rates, the
Board estimated assessable tart cherry
production for the crop year at 280
million pounds. It further estimated that
about 265 million pounds of the
assessable poundage would be utilized
in the production of high-valued
products, like frozen, canned, or dried
cherries, and that about 15 million
pounds would be utilized in the
production of low-valued products, like
juice, juice concentrate, or puree.
Potential assessment income from the
high valued products would be
approximately $318,000 (265 million
pounds X $0.0012 per pound). The
potential income from the tart cherries
utilized for juice, juice concentrate, or
puree would be $9,000 (15 million
pounds X $0.0006 per pound).
Therefore, total assessment income for
2000-2001 is estimated at $327,000.
This amount plus adequate supplies in
the reserve and interest income should
be adequate to cover budgeted expenses.
Funds in the reserve (approximately
$374,000) will be kept within the
approximately six months’ operational
expenses as recommended by the Board
which would be consistent with the
order (7 CFR 930.42(a)).

This action further decreases the
assessment obligation imposed on
handlers. Assessments are applied
uniformly on all handlers, and some of
the costs may be passed on to
producers. However, the assessment rate
decreases reduce the burden on
handlers, and may reduce the burden on
producers. In addition, the Board’s
meeting was widely publicized
throughout the tart cherry industry and
all interested persons were invited to
attend the meeting and participate in
Board deliberations on all issues. Like
all Board meetings, the September 8,
2000, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to

submit information on the regulatory
and informational impacts of this action
on small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large tart cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab/html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2000-2001 fiscal
period began on July 1, 2000, and the
marketing order requires that the rates
of assessment for each fiscal period
apply to all assessable tart cherries
handled during such fiscal period; (2)
this action decreases the assessment
rates for assessable tart cherries
beginning on July 1, 2000; (3) handlers
are aware of this action which was
unanimously recommended by the
Board at a public meeting and is similar
to other assessment rate actions issued
in past years; and (4) this interim final
rule provides a 60-day comment period,
and all comments timely received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:
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PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 930.200 is revised to read
as follows:

§930.200 Handler assessment rates.

On and after July 1, 2000, the
assessment rate imposed on handlers
shall be $0.0012 per pound for tart
cherries grown in the production area
and utilized in the production of tart
cherry products other than juice, juice
concentrate, or puree. The assessment
rate for tart cherries grown in the
production area and utilized in the
production of juice, juice concentrate, or
puree products shall be $0.0006 per
pound.

Dated: December 27, 2000.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 01-98 Filed 1-2—01; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 212

[INS No. 2099-00]

RIN 1115-AF95

Removing Burma From the Guam Visa
Waiver Program

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The Guam Visa Waiver
Program (GVWP) waives the
nonimmigrant visa requirement for
nationals of certain countries, including
Burma (internationally recognized as
Union of Myanmar), who apply for
admission as a nonimmigrant visitor for
business or pleasure for the sole
purpose of visiting Guam for a period
not exceeding 15 days. This rule will
remove Burma from the list of countries
authorized to participate in the GVWP
without significantly restricting
legitimate travel to Guam. This action is
necessary to protect the United States’
law enforcement and national security
interests.

DATES: Effective Date: This interim rule
is effective January 10, 2001.

Comment Date: Written comments
must be submitted on or before March
5, 2001.

ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 I Street, NW, Room 4034,
Washington, DC 20536. To ensure
proper handling, please reference INS
No. 2099-00 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514—3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Marty Newingham, Assistant Chief
Inspector, Inspections Division,
Immigration and Naturalization Service,
425 [ Street NW, Room 4064,
Washington, DC 20536, telephone
number: (202) 616—-7992.
SUPPLEMENTARY INFORMATION:

What Is the GVWP?

The GVWP waives the nonimmigrant
visa requirement for certain aliens who
apply for admission as a nonimmigrant
visitor for business or pleasure for the
sole purpose of visiting Guam for a
period not exceeding 15 days.

The Omnibus Territories Act of 1986,
Public Law 99-396, provided statutory
authority to implement the GVWP. On
December 18, 1987, the Immigration and
Naturalization Service (Service)
published a final rule in the Federal
Register at 52 FR 48082, implementing
the provisions of Public Law 99-396.
The final rule also designated several
countries including Burma to the list of
countries authorized to participate in
the GVWP.

What Are The Requirements for Initial
GVWP Participation?

For a country to participate in the
GVWP:

* The Attorney General, Secretary of
State, and Secretary of Interior, acting
jointly, after consultation with the
Governor of Guam, must designate the
country for the GVWP.

» The waiver of a nonimmigrant visa
must pose no threat to the welfare,
safety, or security of the United States,
its territories, or commonwealths.

* The country must have a
nonimmigrant visa refusal rate of 16.9
percent or less or have an established
pre-inspection or pre-clearance program
pursuant to a bilateral agreement with
the United States.

* The country must be in
geographical proximity to Guam, unless
the country has a substantial volume of
nonimmigrant travel to Guam and
extends reciprocal privileges to citizens
of the United States.

» The Department of State must not
have designated the country as being of
special humanitarian concern.

What Are The Requirements for
Removing a Country From
Participation in the GVWP?

The Commissioner shall immediately
remove a country from the GVWP if she
determines that the program country
poses a potential threat to the welfare,
safety, or security of the United States
(including enforcement of the
immigration laws of the United States).

Why Is the Service Removing Burma
From the List of Authorized GVWP
Countries With This Interim Rule?

» The Service has consulted with the
Department of Justice, the Department
of State, the Department of Interior, and
the Governor of Guam and determined
that Burma no longer meets the
eligibility requirements for participating
in the GVWP.

e Although Congress intended to
limit the GVWP to short-term visitors to
Guam, recently, the Agana Port-of-Entry
has experienced an increasing number
of Burmese GVWP applicants for
admission who seek to remain
permanently in the United States.
Consequently, the Service has expended
disproportionate resources in order to
process Burmese travelers to Guam.
These expenditures have created
significant obstacles for the orderly
enforcement of the U.S. immigration
laws in Guam, including extended wait
times for arriving travelers seeking to
enter Guam.

» The refusal rate for Burmese
applicants for visitors visas exceeded 40
percent over the last 4 years (1996—
1999).

» The United States has not
established a pre-inspection or pre-
clearance program in Burma.

* Burma is a country in economic and
political turmoil.

» Despite multiparty elections in
1990 that resulted in a decisive victory
for the main opposition party, the
military junta ruling Burma has refused
to relinquish power.

* Burma lacks the will and ability to
effectively participate in the anti-drug
effort.

Good Cause Exception

This interim rule is effective January
10, 2001, although the Service invites
post-promulgation comments and will
address any such comments in a final
rule. The Service finds that good cause
exists for adopting this rule without the
prior notice and comment period
ordinarily required by 5 U.S.C. 553.
Section 212.1(e)(2) of the Service’s
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existing regulations provides that the
Commissioner will immediately remove
a country from the GVWP if she
determines that the country poses a
potential threat to the welfare, safety, or
security of the United States, its
territories, or commonwealths. As stated
in the supplemental portion of this rule
the Commissioner has made such a
determination in the case of Burma. It
would be contrary to the public interest
to allow such a potential threat to
continue for the prior notice and
comment period normally required
under 5 U.S.C. 553(b)(B) and (d)(3). The
United States’ law enforcement and
national security concerns outweigh the
interests of Burma nationals in having
the nonimmigrant visa requirement
waived under the GVWP.

The Service adopts this rule with a 7
day delayed effective date. The delayed
effective date is to provide some
flexibility for nationals of Burma who
have already made plans to travel to
Guam.

Burma nationals who have made
travel plans in advance of 7 days, will
still be able to travel to Guam as
nonimmigrant visitors, but they will
need to obtain an appropriate visa to do
s0.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. After January 10, 2001.
Burmese nationals who wish to travel to
Guam temporarily for legitimate
business or pleasure purposes will still
be permitted to visit Guam, if, prior to
their journey, they acquire a
nonimmigrant visa at a U.S. Embassy or
consulate. This rule furthers the law
enforcement and national security
interests of the United States without
significantly restricting legitimate travel
to Guam. It does not affect small entities
as that term is defined in 5 U.S.C.
601(6).

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one-year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12988 Civil Justice
Reform

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

List of Subjects in 8 CFR Part 212

Administrative practice and
procedure, Aliens, Immigration,
Passports and visas, Reporting and
recordkeeping requirements.

Accordingly, part 212 of chapter I of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1187, 1225, 1226, 1227; 8 CFR part 2.

§212.1 [Amended]

2. Section 212.1 is amended by:

a. Removing the country “Burma,”
from the first sentence in paragraph
(e)(3)().

Dated: November 30, 2000.

Mary Ann Wyrsch,

Acting Commissioner, Immigration and
Naturalization Service.

[FR Doc. 01-55 Filed 1-2—01; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 2

[Docket No. 98—-065-2]

Animal Welfare; Confiscation of
Animals

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the Animal
Welfare Act regulations to allow us to
place animals confiscated from
situations detrimental to the animals’
health and well-being with a person or
facility that is not licensed by or
registered with the Animal and Plant
Health Inspection Service, Department
of Agriculture, if the person or facility
can offer a level of care equal to or
exceeding that required by the
regulations. The change will facilitate
the relocation of confiscated animals
and minimize the amount of time
neglected, sick, or injured animals stay
in unhealthy situations.

EFFECTIVE DATE: February 2, 2001.

FOR FURTHER INFORMATION CONTACT: Dr.
Jerry DePoyster, Senior Veterinary
Medical Officer, Animal Care, APHIS,
4700 River Road Unit 84, Riverdale, MD
20737-1234; (301) 734-7586.

SUPPLEMENTARY INFORMATION:
Background

The Animal Welfare Act (AWA) (7
U.S.C. 2131 et seq.) authorizes the
Secretary of Agriculture to promulgate
standards and other requirements
governing the humane handling,
housing, care, treatment, and
transportation of certain animals by
dealers and other regulated businesses.
The Secretary of Agriculture has
delegated the responsibility for
enforcing the AWA to the Administrator
of the Animal and Plant Health
Inspection Service (APHIS). Regulations
established under the AWA are
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contained in 9 CFR parts 1, 2, and 3
(referred to below as the regulations).
Part 1 contains definitions for terms
used in parts 2 and 3. Part 2 sets forth
general requirements, and part 3 sets
forth the standards for the humane
handling, care, treatment, and
transportation of covered animals by
regulated entities.

In part 2, § 2.129 provides for the
confiscation and destruction of animals.
Paragraph (a) of § 2.129 provides that, if
an animal being held by a dealer,
exhibitor, intermediate handler, or
carrier is found by APHIS to be suffering
as a result of the failure of the dealer,
exhibitor, intermediate handler, or
carrier to comply with the regulations,
APHIS will notify the dealer, exhibitor,
intermediate handler, or carrier of the
condition of the animal and request that
the animal’s suffering be alleviated or
that the animal be euthanized. If the
dealer, exhibitor, intermediate handler,
or carrier refuses to comply with APHIS’
request, an APHIS official may
confiscate the animal for care,
treatment, or disposal.

Prior to this final rule, §2.129(c)
provided that APHIS may place
confiscated animals with a person or
facility that is licensed by or registered
with APHIS and that complies with the
regulations and can provide proper care.
Further, § 2.129(c) provided that the
confiscated animals could be
euthanized by APHIS or the receiving
facility. Paragraph (c) also provided that
the dealer, exhibitor, intermediate
handler, or carrier from whom the
animals were confiscated was
responsible for all costs associated with
the placement or euthanasia of the
animals.

On May 28, 1999, we published a
proposal in the Federal Register (64 FR
28940-28942, Docket No. 98—-065-1) to
amend § 2.129(c) to specifically allow
APHIS to place confiscated animals
with a person or facility that can offer
a level of care equal to or exceeding that
required by the regulations, even if the
person or facility is not licensed by or
registered with APHIS. We proposed
this change to increase the options for
APHIS when placing confiscated
animals and, therefore, allow neglected,
sick, or injured animals to be removed
more quickly from situations
detrimental to their health and well-
being.

We solicited comments concerning
our proposal for 60 days ending July 27,
1999. We received 19 comments by that
date. The comments were from an
association representing veterinarians, a
State agriculture department, animal
humane associations, an association of
animal owners, and private citizens.

One commenter opposed the proposal.
Thirteen commenters supported the
proposal as written. The remaining
commenters raised issues that are
discussed below.

One commenter stated that the
regulations should specify how APHIS
will evaluate whether a person or
facility that is not licensed by or
registered with APHIS can offer an
acceptable level of care. Another
commenter stated that we should
monitor and control facilities that are
not licensed by or registered with
APHIS to ensure that they are able to
provide a level of care equal to or
exceeding that required by the
regulations.

We do not believe that evaluation
criteria should be included in the
regulations. Prior to the placement of a
confiscated animal, we will, of course,
look at the ability of the person or
facility to provide adequate security,
containment, and care of the animal.
Because the circumstances of potential
confiscations are variable and
unpredictable as to the kinds and
numbers of animals and their condition
and needs, it would not be appropriate
to limit our ability to act.

As to monitoring and controlling
facilities that are not licensed by or
registered with APHIS, we do not have
the authority to apply the requirements
of the AWA to persons or facilities that
are not licensed by or registered with
APHIS. However, we believe that our
evaluation of the suitability of a person
or facility, prior to the placement of the
animals, will ensure that the person or
facility can provide a level of care equal
to or exceeding that required by the
regulations. There are a limited number
of persons and facilities that are
licensed by or registered with APHIS
and that are willing to accept
confiscated animals. This change in our
regulations will benefit confiscated
animals by giving us more flexibility in
relocating them.

One commenter stated that persons
who accept confiscated animals should
be licensed by a State or local
government to provide care for animals,
such as wildlife rehabilitators, and that
facilities should be duly incorporated
humane societies, societies for the
protection of animals, or other legal
entities established for similar purposes.
An additional commenter suggested that
we remove all references to “persons”
and require facilities to be duly
incorporated private organizations
registered as charitable humane
organizations under Federal and State
law or operated by local governments
for animal impoundment and control
purposes.

Humane societies are obviously likely
choices for the placement of confiscated
animals. However, we do not believe
that a person or facility needs to be
licensed by or registered with a State or
local government to provide a level of
care equal to or exceeding that required
by our regulations.

One commenter stated that APHIS
should maintain a record of where
confiscated animals are placed and
require the receiving facility (licensed/
registered or not) to notify APHIS when
the facility transfers the animals or has
them euthanized, especially in the case
of wild and exotic animals.

We will maintain a record of where
the animals are placed after they are
confiscated. Persons and facilities that
are licensed by or registered with APHIS
are required to keep records of the
animals on their premises, including
animals that we place with them, in
accordance with §§2.75 and 2.77.

We do not have the authority to
impose requirements on persons or
facilities that are not subject to the
AWA, and we cannot require them to
apprise us of the disposition of the
animals. However, as stated in the
proposal, we expect the types of
unregistered or unlicensed facilities
most likely to accept confiscated
animals are animal shelters run by
humane societies, and most animal
shelters maintain records regarding the
disposition of animals that were on their
premises.

One commenter stated that we should
stipulate that entities that accept
confiscated animals may not place such
animals in research situations, and, in
the case of wild and exotic animals, that
the entities must place them in facilities
licensed by or registered with APHIS.

Most of the small number of
confiscations that APHIS performs
involve dog breeders, and because many
of the confiscated animals are in poor
health, they would not be good research
subjects. However, when a person or
facility accepts ownership of a
confiscated animal, the person or
facility is responsible for the disposition
of the animal, including the future
placement of the animal. If the person
or facility is licensed by or registered
with APHIS, future placement or
disposition of the animal must be in
accordance with the regulations. We
believe that it is highly unlikely that any
confiscated animal would eventually be
used in research. The ability to place
confiscated animals with humane
societies and other institutions and
persons not regulated under the AWA
makes such a possibility even less
likely.
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In some cases, APHIS may place wild
or exotic animals at animal sanctuaries.
For instance, sanctuaries are being
created for nonhuman primates and
elephants because these animals are
difficult to place, especially if they are
in poor health or condition. The
development of these sanctuaries will
assist us in our efforts to place
confiscated nonhuman primates and
elephants.

One commenter stated that the
regulations should require the dealer,
exhibitor, intermediate handler, or
carrier from whom the animal is
confiscated to bear all of the initial
medical costs and other expenses
incurred by the facility that accepts the
confiscated animal.

The regulations at § 2.129(d) require
the dealer, exhibitor, intermediate
handler, or carrier from whom the
animals are confiscated to bear all costs
incurred in performing the placement or
euthanasia activities authorized in
§2.129. However, we have found that in
most cases the neglect of the animals
that we confiscate is directly due to the
owner of the animals not having
sufficient funds to properly care for the
animals. In fact, at times, APHIS has
assumed the associated costs for the
care or euthanasia of confiscated
animals when the dealer, exhibitor,
intermediate handler, or carrier from
whom the animals were confiscated was
unable to pay these costs. Therefore,
compensation for the initial medical
costs and other expenses incurred by
the person or facility that accepts the
confiscated animal may not be possible
in all cases. If a person or facility
accepts a confiscated animal, the person
or facility will be responsible for all
future costs incurred for the animal that
are not covered under § 2.129(d) by the
person or facility from whom the animal
was confiscated. APHIS will make the
person or facility aware of that
responsibility at the time that the person
or facility agrees to accept the animal.

One commenter stated that if an
animal is to be placed with an entity
that is not licensed by or registered with
APHIS, we should clarify who is liable
for the actions of the confiscated animal,
especially if the animal bites someone,
so that the receiving entity is informed
at the time of agreement to accept the
animal.

The person or facility that accepts the
confiscated animal will be liable for the
actions of the animal regardless of
whether the person or facility is
licensed by or registered with APHIS.

One commenter stated that we should
stipulate that an APHIS veterinarian
will be involved in the decisionmaking
process for approval of the placement of

confiscated animals or euthanasia of
animals that are not or cannot be placed,
and if an APHIS veterinarian is not
available, the State animal health
official will be included in the
decisionmaking process.

At least one or more APHIS
veterinarians will be involved in the
decisionmaking process for the
placement of confiscated animals or
their euthanasia, and we do not
consider it necessary to add such a
stipulation to the regulations.

One commenter stated that, rather
than confiscate the animals, we should
allow the animals to remain in their
original facilities because APHIS
inspectors will have access to the
facilities and will, therefore, be able to
monitor the progress of the animals.
This commenter added that APHIS
cannot ensure that a facility offers a
level of care that is equal to or exceeds
that required by the regulations if the
facility is not licensed or inspected by
APHIS.

We confiscate animals to remove
them from a premises or facility when
the licensee or registrant has
demonstrated a lack of ability or
willingness to provide adequate care.
We will continue to do this when it is
in the best interests of the animals.

One commenter stated that animals
placed at humane societies would be
cared for by personnel who are not
equipped to handle the animals and that
the proposal would subject animals to
substandard care and/or euthanization.
This commenter stated that private
owners are more likely to locate suitable
people for an animal that is not
considered an ideal pet by the humane
society.

We do not share these fears of
humane societies. In fact, we have had
great success in the placement of
animals with humane societies in
potential confiscation situations where
dealers voluntarily gave up the animals.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

We are amending the Animal Welfare
Act regulations to allow APHIS to place
animals confiscated from situations
detrimental to the animals’ health and
well-being with a person or facility that
is not licensed by or registered with

APHIS. The change will increase the
options for APHIS when placing
confiscated animals and will, therefore,
facilitate the relocation of confiscated
animals and minimize the amount of
time neglected, sick, or injured animals
stay in unhealthy situations.

Confiscation is a complicated and
expensive procedure. Prior to this final
rule, the regulations allowed APHIS to
place confiscated animals with a person
or facility licensed by or registered with
APHIS. Finding a licensee or registrant
with the capacity and ability to house
and care for the animals’ well-being is
one of the major challenges in the
confiscation process.

This rule will make the task of finding
an adequate facility for confiscated
animals faster and simpler, which will
reduce APHIS’ costs associated with
locating a facility and the cost of the
care APHIS must provide when
adequate facilities cannot be located. At
times, APHIS assumes the associated
costs for care or euthanasia of
confiscated animals when the dealer,
exhibitor, intermediate handler, or
carrier from whom the animals were
confiscated is unable to pay these costs
and APHIS cannot find a facility at
which to place the animals.

The Regulatory Flexibility Act
requires that agencies consider the
potential economic effects of rules on
small businesses, organizations, and
governmental jurisdictions. Businesses
and organizations potentially affected
by this rule are those that are not
licensed by or registered with APHIS
but that can accommodate and provide
adequate care for confiscated animals.

We expect that the types of facilities
most likely to accept confiscated
animals under this rule are animal
shelters run by humane societies. The
number of humane societies that are
small entities under the Small Business
Administration’s (SBA) standards is
unknown because information as to
their size in terms of gross receipts and
number of employees is not available.
Humane societies are not-for-profit
organizations where some of the
employees work on a voluntary basis,
and there is no way to determine their
revenue. In addition, the costs incurred
by humane societies are covered by
membership donations. In the United
States, there are at least 121 known
regional humane societies in 35 States.
Most of these are in California (at least
14); Texas and Illinois (at least 7 each);
Florida, Georgia, and Minnesota (at least
6 each); Oregon, Virginia, Maryland,
and Wisconsin (at least 5 each); and
Colorado, Alabama, Ohio, Michigan,
and Pennsylvania (at least 4 each). In
addition, there are a number of shelters
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run by other incorporated charitable
organizations established for the
purpose of preventing cruelty to
animals.

One commenter stated that our
analysis in the proposed rule of the
potential economic effects of the rule
contained an error. In the analysis, we
stated that there are at least 121 known
humane societies in 35 States. The
commenter stated that there are over
3,000 incorporated, charitable
organizations established for the
purpose of preventing cruelty to animals
and that these organizations exist in all
50 States and can have names such as
humane society, society for the
prevention of cruelty to animals, animal
welfare league, or pet protection league.
The commenter added that there are
several thousand municipally operated
animal shelters that are exempt from
licensing requirements under the AWA
and that are willing to house confiscated
animals in special cases.

The number we provided in our
analysis was the number of regional
humane societies known to us and
listed by State. We are aware that there
are a number of organizations other than
humane societies. We agree that if we
had referred to all incorporated
charitable organizations established for
the purpose of preventing cruelty to
animals, the number of organizations
would be significantly larger than 121.

APHIS confiscates animals only once
or twice a year. Adoption of this rule
will expedite relocation of any
confiscated animals. It is likely that the
receiving facilities, as noted above, will
be small entities. The regulations
require that the dealer, exhibitor,
intermediate handler, or carrier from
whom the animals are confiscated bear
all costs associated with performing the
placement or euthanasia. If a facility
accepts confiscated animals, that facility
will be responsible for the future costs
incurred for the care of those animals
while at the facility. However, as noted,
APHIS needs to place confiscated
animals only once or twice a year, and
the acceptance of confiscated animals is
voluntary.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with

State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. The Act does not provide
administrative procedures which must
be exhausted prior to a judicial
challenge to the provisions of this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 2

Animal welfare, Pets, Reporting and
recordkeeping requirements, Research.

Accordingly, we are amending 9 CFR
part 2 as follows:

PART 2—REGULATIONS

1. The authority citation for part 2 is
revised to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.

2. In §2.129, paragraph (c) is revised
and a new paragraph (d) is added to
read as follows:

§2.129 Confiscation and destruction of
animals.
* * * * *

(c) Confiscated animals may be:

(1) Placed, by sale or donation, with
other licensees or registrants that
comply with the standards and
regulations and can provide proper care;
or

(2) Placed with persons or facilities
that can offer a level of care equal to or
exceeding the standards and
regulations, as determined by APHIS,
even if the persons or facilities are not
licensed by or registered with APHIS; or

(3) Euthanized.

(d) The dealer, exhibitor, intermediate
handler, or carrier from whom the
animals were confiscated must bear all
costs incurred in performing the
placement or euthanasia activities
authorized by this section.

Done in Washington, DC, this 26th day of
December 2000.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 01-57 Filed 1-2-01; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 3

[Docket No. 93-076-15]

RIN 0579-AA59

Animal Welfare; Marine Mammals

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the Animal
Welfare Act regulations concerning the
humane handling, care, treatment, and
transportation of marine mammals in
captivity. These regulations were
developed by the Marine Mammal
Negotiated Rulemaking Advisory
Committee and are necessary to ensure
that the minimum standards for the
humane handling, care, treatment, and
transportation of marine mammals in
captivity are based on current general,
industry, and scientific knowledge and
experience.

EFFECTIVE DATE: February 2, 2001.

FOR FURTHER INFORMATION CONTACT: Dr.
Barbara Kohn, Senior Staff Veterinarian,
Animal Care, APHIS, 4700 River Road
Unit 84, Riverdale, MD 20737-1234;
(301) 734-7833.

SUPPLEMENTARY INFORMATION:

Background

The Animal Welfare Act (the Act) (7
U.S.C. 2131 et seq., enacted in 1966 and
amended in 1970, 1976, 1985, and 1990)
authorizes the Secretary of Agriculture
to promulgate standards and other
requirements governing the humane
handling, care, treatment, and
transportation of certain animals by
dealers, research facilities, exhibitors,
carriers, and intermediate handlers.
Regulations established under the Act
are contained in 9 CFR parts 1, 2, and
3.

The Animal and Plant Health
Inspection Service (APHIS) of the
United States Department of Agriculture
established regulations under the Act in
1979 for the humane handling, care,
treatment, and transportation of marine
mammals used for research or
exhibition purposes. These standards,
contained in 9 CFR part 3, subpart E
(referred to below as the regulations),
were amended in 1984. During the 14
years since the standards were
amended, advances have been made,
new information has been developed,
and new concepts have been
implemented with regard to the
handling, care, treatment, and
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transportation of marine mammals in
captivity.

On July 23, 1993, we published in the
Federal Register (58 FR 39458, Docket
No. 93—-076—1) an advance notice of
proposed rulemaking that solicited
comments on appropriate revisions or
additions to the standards for the
humane handling, care, treatment, and
transportation of marine mammals used
for research or exhibition. The
comments we received supported our
intent to revise the regulations and
suggested it would be highly desirable
to involve all interested parties in
developing appropriate regulations. We
determined that consensus among
interested parties was attainable and
that we should proceed with negotiated
rulemaking.

On May 22, 1995, we published in the
Federal Register (60 FR 27049-27051,
Docket No. 93—076—3) a notice of intent
to establish an advisory committee to
advise the Department on how to revise
the regulations. The notice included a
list of groups tentatively identified by
the Department as potential participants
on the advisory committee. A
committee, called the Marine Mammal
Negotiated Rulemaking Advisory
Committee (the Committee), was
subsequently established in accordance
with the Federal Advisory Committee
Act (5 U.S.C. App. D). It included all of
the groups that were identified in the
notice as potential participants, with the
exception of the Society for Marine
Mammology, which was unable to
participate.

The following organizations were
included on the Committee as voting
members:

American Zoo and Aquarium

Association
Alliance of Marine Mammal Parks and

Aquariums
International Association of Amusement

Parks and Attractions
Marine Mammal Coalition
United States Navy
Center for Marine Conservation
Humane Society of the United States
Animal Welfare Institute, representing a

broad coalition of animal concern

groups
American Association of Zoo

Veterinarians
International Association for Aquatic

Animal Medicine
International Marine Animal Trainers

Association
Animal and Plant Health Inspection

Service

The following organizations or
individuals were included on the
Committee as observers or consultants.
These individuals did not vote on the

final consensus reached by the
Committee:

Marine Mammal Commission

National Marine Fisheries Service

Fish and Wildlife Service

Dr. Joseph Geraci, independent
consultant to the Committee

The Committee conducted three
sessions, on September 25 and 26, 1995,
in College Park, MD; on April 1, 2, and
3, 1996, in Riverdale, MD; and on July
8,9, and 10, 1996, in Riverdale, MD. All
meetings were open to the public, with
specified times during the meetings
established for public participation and
comment.

Under the rules governing the
negotiated rulemaking process, and in
accordance with the organizational
protocols established by the Committee,
APHIS agreed to publish as a proposed
rule any consensus language developed
during the meetings unless substantive
changes were made as a result of
authority exercised by another Federal
Government entity. Committee members
agreed to refrain from commenting
negatively on the consensus-based
language in the proposed rule.
Consensus language was reached on 13
of the 18 sections that comprise the
regulations and on one paragraph in a
14th section: § §3.101, 3.104(a), 3.105,
3.107 through 3.110, and 3.112 through
3.118. Sections 3.101 and 3.104(a)
contain facility and operating standards.
Section 3.101 contains general
requirements for facilities housing
marine mammals, including
construction, water and power supply,
drainage, storage, waste disposal, and
washroom facilities; § 3.104(a) contains
general space requirements for primary
enclosures. Sections 3.105 and 3.107
through 3.110 concern animal health
and husbandry. Section 3.105 contains
feeding requirements; § 3.107 concerns
sanitation and pest control; § 3.108 sets
standards for employees and attendants;
§ 3.109 concerns separation of marine
mammals; and § 3.110 concerns
veterinary care. Sections 3.112 through
3.118 concern transportation of marine
mammals. Section 3.112 concerns
consignment of marine mammals to
carriers and intermediate handlers;

§ 3.113 contains standards for primary
enclosures used to transport marine
mammals; § 3.114 contains standards for
primary conveyances used to transport
marine mammals; § 3.115 contains
requirements for provision of food and
water during transport; § 3.116 concerns
the care of marine mammals by
employees or attendants during
transport; § 3.117 concerns terminal
facilities; and § 3.118 contains

requirements for handling marine
mammals during transport.

On February 23, 1999, we published
a proposed rule in the Federal Register
(64 FR 8735-8755, Docket No. 93—-076—
11) that contained the consensus
language developed by the Committee
for these sections of the regulations. The
proposed rule also contained one
provision not agreed on by consensus of
the Committee: a provision in current
§ 3.110(d) concerning maintenance of
necropsy records. The proposed rule
revised this provision and placed it in
§3.110(g)(2). We included it in the
proposed rule in order to complete the
section.

We solicited comments concerning
our proposal for 60 days ending April
26, 1999. We reopened and extended
the deadline for comments until May
26, 1999, in a document published in
the Federal Register on May 14, 1999
(Docket No. 93-076—14, 64 FR 26330).
We received 15 comments by that date.
They were from animal welfare
organizations, veterinary organizations,
and regulated entities that care for
marine mammals. Most commenters
commended the efforts of the
Committee and were supportive of the
proposed rule in general. However, all
commenters requested changes to
specific provisions of the proposal. The
comments are discussed below, grouped
according to the section of the
regulations to which they pertain.

Section 3.101 Facilities, General

Proposed § 3.101 contains general
requirements for indoor and outdoor
facilities.

Paragraph (a)(1) of proposed § 3.101
includes the requirement that indoor
and outdoor housing facilities be
constructed to restrict the entrance of
unwanted animals. One commenter said
that this provision should apply to
seagulls at public feeding exhibits
because of the risk of disease
transmission from seagulls to marine
mammals and because the seagulls
consume some of the food offered to the
marine mammals, making it difficult to
assess the marine mammals’ nutritional
intake.

We are not making any changes in
response to this comment. We recognize
that birds can present problems at
outdoor facilities. The provision in
§3.101(a)(1) is intended to address this
problem. In addition, proposed
§ 3.107(d) requires that a safe and
effective program for the control of
pests, including avian pests, be
established and maintained. Measures
to completely eliminate intrusions by
seagulls and other birds at outdoor
facilities may not always be in the
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marine mammals’ best interests. Mesh
or wire cages over outdoor pools restrict
physical contact between birds and
marine mammals but increase exposure
to droppings by providing a roosting
spot for the birds directly over pool
areas. This could increase the risk of
disease transmission. We believe the
proposed regulations are adequate to
prevent significant or widespread
problems regarding seagulls and other
pests at marine mammal facilities.

Proposed paragraph (a)(1) also
includes the following provision:
“Lagoon and similar natural seawater
facilities must maintain effective barrier
fences, or other appropriate measures,
on all sides of the enclosure not
contained by dry land, extending above
the high tide water level, to fulfill the
requirements of this section.” Two
commenters suggested that we move the
phrase “extending above the high tide
water level” to follow “effective barrier
fences.” The commenters said this
would reinforce the Committee’s intent,
given our statement in the preamble that
the Committee agreed that this
requirement is not intended to preclude
the temporary lowering or removal of
part of the barrier fencing above the
water line to accommodate filming or
similar actions. We agree, and are
revising the sentence to read: “Lagoon
and similar natural seawater facilities
must maintain effective barrier fences
extending above the high tide water
level, or other appropriate measures, on
all sides of the enclosure not contained
by dry land to fulfill the requirements
of this section.”

Paragraph (a)(2) of proposed §3.101
requires that marine mammals be
provided protection from abuse and
harassment by the public by the use of
a sufficient number of uniformed or
readily identifiable employees or
attendants or by physical barriers (e.g.,
fences, walls, distance). One commenter
recommended that we additionally
require that the employees or attendants
be appropriately trained and in
permanent attendance. The commenter
said that employees must be trained to
educate the public about appropriate
behavior and must discipline the public
for inappropriate behavior, particularly
at public feeding exhibitions.

We are not making any changes in
response to this comment. When
physical barriers are not present (such
as at public feeding exhibitions), we
believe it is adequate to require that a
sufficient number of uniformed or
readily identifiable employees or
attendants be present. These employees
would be charged with protecting the
marine mammals on display from abuse
or harassment by the public. It follows

that the employees or attendants would
have to be trained adequately to perform
this function. In addition, if a member
of the public is found to be abusing or
harassing a marine mammal, we believe
the proposed regulation makes it clear
that that person must be prevented from
continuing such behavior.

Proposed paragraph (a)(3) of § 3.101
requires that facilities implement a
written protocol on cleaning primary
enclosure surfaces so that the surfaces
do not constitute a health hazard to the
animals. One commenter asked if there
is a history of problems that justifies
requiring a written protocol for this
activity.

We are not making any changes based
on this comment. There have been a
sufficient number of noncompliant
citations for sanitation regarding
primary enclosure surfaces to cause the
Committee to agree that this
requirement is necessary and
reasonable. Requiring a written protocol
for what should be routine maintenance
will provide a means for APHIS
inspectors to determine if cleaning
practices are appropriate for the species
and type of enclosure and will enable
inspectors to monitor whether the
procedures specified are being followed.

Another commenter said we should
remove the proposed requirement for a
written protocol on cleaning primary
enclosure surfaces from § 3.101(a)(3)
because the same requirement appears
in proposed § 3.107. While proposed
§3.107 does concern sanitation in and
around primary enclosures, it contains
no provision for a written protocol on
cleaning enclosure surfaces. Therefore,
we are not making any change based on
this comment.

A third commenter asked that we
change the wording of the proposed
requirement for a written protocol on
cleaning primary enclosure surfaces.
The last sentence of proposed paragraph
(a)(3) reads: ““All facilities shall
implement a written protocol on
cleaning so that surfaces do not
constitute a health hazard to animals.”
The commenter was concerned that this
sentence does not make it clear that it
addresses only primary enclosure
surfaces. We believe that the first
sentence of proposed paragraph (a)(3)
makes it clear that the paragraph as a
whole specifically concerns primary
enclosure surfaces. Therefore, we are
not making any changes based on this
comment.

Paragraph (a)(4) of proposed § 3.101
exempts facilities that house marine
mammals in natural water areas (tidal
basins, bays, estuaries) from the
drainage requirements in § 3.101(c)(1).
Paragraph (c) of proposed § 3.101

concerns drainage, and paragraph (c)(1)
generally requires that adequate
drainage be provided for primary
enclosure pools. Two commenters
suggested that the exemption in
paragraph (a)(4) belongs more
appropriately in paragraph (c). We are
not making a change based on this
comment. Paragraph (a) addresses
general construction requirements, and,
while paragraph (a)(4) does address the
issue of drainage, it is also an exemption
from a basic construction requirement.
Therefore, we believe it is appropriately
placed.

The commenters also asked us to
make the natural water area facilities
described in § 3.101(a)(4) exempt from
the drainage requirements in proposed
§3.101(c)(2). We are making no change
based on this comment. Paragraph (c)(2)
concerns areas within a primary
enclosure other than the pool itself,
including areas immediately
surrounding the pool. It would not be
appropriate to exempt natural water
area facilities from this type of drainage.
Excess water around a pool area and
other parts of an enclosure would be a
hazard for marine mammals and
caretakers, regardless of whether the
pool itself is a natural seawater facility
or a man-made facility.

Paragraph (b) of proposed §3.101
concerns water and power supplies.
Currently, paragraph (b) includes the
requirement that written contingency
plans be submitted to and approved by
Veterinary Services regarding
emergency sources of water and electric
power in the event of failure of the
primary sources. We proposed that
these plans be submitted to and
approved by the Deputy Administrator
of Animal Care. One commenter said
that contingency plans have always
been reviewed by on-site visits from
Veterinary Services and wondered why
we have assigned review of these plans
to the Deputy Administrator of Animal
Care.

We are making no changes based on
this comment. As we explained in the
preamble to the proposed rule, APHIS
reorganized after the last amendments to
the marine mammal regulations.
Veterinary Services no longer enforces
the Animal Welfare Act. That authority
has been reassigned to the Deputy
Administrator of Animal Care. Since the
reassignment, written contingency plans
have been reviewed by Animal Care at
the regional office level. The Deputy
Administrator may continue to delegate
this authority to the appropriate
administrative level.

Paragraph (b) of proposed § 3.101 also
requires that contingency plans include
animal evacuation plans in the event of



242

Federal Register/Vol. 66, No. 2/ Wednesday, January 3, 2001/Rules and Regulations

a disaster and, if the contingency plan
includes release of marine mammals,
provision for recall training and
retrieval. One commenter was
concerned about including details of
recall training and retrieval plans as part
of the written contingency plan
submitted to the Deputy Administrator.
The commenter said that this
information would then be available
under the Freedom of Information Act
(FOIA) and that this would not be in the
best interests of the marine mammals.
The commenter said it is not clear
whether this information needs to be
submitted as part of the contingency
plan.

We are not making any change based
on this comment. We believe that
proposed paragraph (b) makes it clear
that the entire contingency plan,
including plans for recall training and
retrieval, must be submitted and
approved by the Deputy Administrator.
Proposed paragraph (b) does not require
a detailed description of recall training
and retrieval plans, but requires, if
release of the animals is a component of
the contingency plan, that the plan
provide for recall training and retrieval.
The intent of this requirement is that
facilities provide enough information so
that APHIS inspectors can determine
whether the animals have been
adequately trained for recall and
retreival. We would not require facilities
to include information that could
compromise the safety or well-being of
the animals, such as details on when
and where training occurs or the actual
signals used for recall. We believe the
requirement is appropriate and in the
interests of the safety and well-being of
the marine mammals.

Another commenter said that we
should remove the requirement for
recall training provisions in the
contingency plan because recall training
is not always in the best interests of the
animal, specifically if the facility is
working with the purpose of
reintroducing marine mammals into the
wild.

We are not making any change based
on this comment. We are unaware of
any facilities currently holding marine
mammals in anticipation of releasing
them into the wild. Moreover, the
contingency plan only requires a
provision for recall training and
retrieval of animals if animals are to be
released in the event of a disaster, not
as part of a scientific reintroduction-
into-the-wild project. In all other
instances, quick and efficient retrieval
of the animal is in the animal’s best
interests. We wish to note that any
recall training, including boat following,
that involves the release of the animals

from their primary enclosure into the
wild (meaning water outside the
primary enclosure and facility) must be
done under appropriate authorization
from the U.S. Fish and Wildlife Service
or the National Marine Fisheries
Service. This issue was discussed
during the negotiated rulemaking
sessions, and we reiterate that our
requirement regarding contingency
plans does not preclude the jurisdiction
of these agencies in overseeing the
release of captive animals into the wild,
even if it is for training purposes.

Paragraph (c) of proposed §3.101
concerns drainage. Paragraph (c)(1)
requires that adequate drainage be
provided for all primary enclosure pools
and be located so that all the water in
the pools may be “effectively
eliminated” when necessary. Paragraph
(c)(2) requires that drainage be provided
for primary enclosures and areas
immediately surrounding pools and be
located so that excess water may be
“rapidly eliminated.” One commenter
said that one of the phrases (“effectively
eliminated” or “rapidly eliminated’’)
should be changed so that they are
consistent.

We are making no change based on
this comment. As explained in the
preamble to the proposed rule,
paragraph (c)(1) currently requires that
drainage allow water to be “rapidly
eliminated”” from primary enclosure
pools. We proposed to change this to
read “effectively eliminated.” The
Committee believed the change was
necessary because rapid emptying of
primary enclosure pools is not always
necessary and, in some cases, can be
unsafe for the marine mammals. In
paragraph (c)(2), the Committee chose to
retain the requirement for rapid
elimination of water, because paragraph
(c)(2) concerns areas in the primary
enclosure other than the pool, including
areas immediately surrounding the pool.
For safety purposes, rapid elimination
of excess water from these areas is
necessary and would not harm the
animals.

Paragraph (d) of proposed §3.101
concerns storage of food, toxic
substances, supplements, and
medication and includes the following
requirement:

No substances which are known to be or
may be toxic or harmful to marine mammals
may be stored or maintained in the marine
mammal food storage or preparation areas,
except that cleaning agents may be kept in
secured cabinets designed and located to
prevent food contamination.

Paragraph (b) of proposed § 3.107

concerns food preparation and includes
the following requirement:

Substances such as cleansing and
sanitizing agents, pesticides, and other
potentially toxic agents must be stored in
properly labeled containers away from food
storage preparation surfaces.

One commenter found these two
requirements confusing, and was unsure
whether cleaning agents may be kept in
food preparation areas.

We agree that the wording may be
somewhat confusing. The Committee’s
intent was that cleaning agents be stored
so that they will not be in danger of
contaminating food preparation surfaces
or food. While cleaning agents may be
stored in the area where food is
prepared, they must be stored in
secured cabinets away from food
preparation surfaces. We are making no
changes to the requirement in
§3.101(d), but are revising the
requirement in § 3.107(b) to make the
Committee’s intent clearer. As revised,
the sentence cited above from § 3.107(b)
will read: “Substances such as cleansing
and sanitizing agents, pesticides, and
other potentially toxic agents must be
stored in properly labeled containers in
secured cabinets designed and located
to prevent contamination of food storage
preparation surfaces.”

Another commenter recommended
combining these requirements into one
paragraph. We are not making a change
based on this comment. We believe it is
appropriate to have the requirements in
both paragraphs because each paragraph
addresses a separate issue—one
addresses storage and one addresses
sanitation.

Paragraph (d) of proposed § 3.101 also
requires that refrigerators and freezers
be used for storing perishable food but
provides that chilled and/or iced coolers
may be used for under 12 hours. One
commenter said that he uses buckets
with ice to transfer food from the
preparation area to the feeding docks.
The commenter was concerned that the
language in proposed paragraph (d)
would not allow this practice.

We are not making any changes based
on this comment. The Committee
discussed this issue and determined
that buckets with ice can be used to
transfer food from a cooler or
refrigerator to a feeding area, as long as
the food is fed to the marine mammals
immediately after transfer. Food safety
issues are a concern when food is stored
for longer periods of time in uncovered
buckets with melting ice. If food is kept
in buckets with ice at the feeding area
for use in later feedings, it would be a
violation of proposed paragraph (d). We
do not believe any change is necessary
to the proposed regulation to clarify this
because paragraph (d) specifically
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concerns food storage and not transfer of
food for immediate feeding.

Section 3.104 Space Requirements

Proposed § 3.104 concerns space
requirements for primary enclosures.

Paragraph (a) of proposed § 3.104
states that an enclosure smaller than
required by the regulations may be used
to house marine mammals temporarily
for nonmedical training, breeding,
holding, and transfer purposes.
However, proposed paragraph (a)
requires that, if housing in a smaller
than required enclosure is for longer
than 2 weeks and is for the purpose of
nonmedical breeding, training, or
holding (not transfer), an extension
must be justified in writing by the
attending veterinarian on a weekly
basis.

One commenter asked for whom the
written justification is intended. The
written justification would serve several
purposes, including ensuring that the
attending veterinarian is aware of the
arrangements, concurs with the reason
for such arrangements, and monitors the
animal’s response to such arrangements.
Additionally, APHIS would consult the
written justification records to assess
compliance with the space requirements
and as a basis for discussing any
concerns about space with the attending
veterinarian.

Another commenter said that
proposed § 3.104(a) should be changed
to require that, if a marine mammal is
housed in a smaller than required
enclosure for longer than a few hours,
it must be justified in writing by the
attending veterinarian on a daily basis.
We are not making any changes based
on this comment. It would be an
unnecessary burden to require such
frequent justification. Depending on the
design of the facility, it can often take
a few hours just to transfer a marine
mammal from its primary enclosure into
the smaller enclosure, making such
frequent justification impractical. We
are not aware of any evidence showing
that it would be harmful to marine
mammals to spend up to 2 weeks in an
enclosure smaller than required for
primary enclosures. Keeping them in
such enclosures for longer periods of
time must be weighed by the attending
veterinarian in terms of harm versus
benefits to the animals, and we believe
a weekly justification is adequate to
accomplish this. We believe the
proposed requirements are adequate to
ensure that marine mammals are not
kept in enclosures smaller than required
for longer than is absolutely necessary.

Another requirement in proposed
paragraph (a) is that enclosures smaller
than required, for example, gated side

pools abutting primary enclosures, may
not be used for permanent housing
purposes. Proposed paragraph (a) also
states that rotating animals between
enclosures that do and do not meet the
minimum space requirements is not
acceptable. One commenter said that,
within the marine mammal exhibition
industry, it is common to use gated side
pools for permanent housing, rotating
the animals between them and the main
pool regularly, and this requirement
would preclude that use. The
commenter suggested reevaluating the
wording to clarify that the intent is to
prohibit the use of medical or holding
pools for permanent housing purposes.

The intent of the Committee was to
make it clear that enclosures that do not
meet the minimum space requirements
for primary enclosures may not be used
for permanent housing of marine
mammals. The Committee further
clarified that this holds true even if the
marine mammal is being rotated
between enclosures that meet the
minimum space requirements and
enclosures that do not. Such activity
would not meet the requirements of the
regulations for primary enclosures. The
purpose of making this clarification is to
prevent facilities from, for example,
generally housing marine mammals in
smaller than required enclosures
supplemented by letting them into a
larger enclosure every few days.
Proposed paragraph (a) states that
marine mammals may be housed
temporarily in enclosures smaller than
required for nonmedical training,
breeding, holding, and transfer
purposes, and proposed § 3.110(b)
allows marine mammals to be housed
temporarily in enclosures smaller than
required for medical treatment or
training purposes. Marine mammals
may not be housed in enclosures
smaller than required for any other
purpose.

According to the Committee’s intent,
if gated side pools are large enough to
meet the space requirements for primary
enclosures, then the activity the
commenter describes would be
acceptable. If gated side pools do not
meet the minimum space requirements
for primary enclosures, then the activity
the commenter describes would not be
acceptable.

Based on the comment, we believe
that the proposed language should be
revised to make it clearer. Therefore, we
are revising the last two sentences of
proposed § 3.104(a). The proposed
sentences read as follows:

Such enclosures, for example, gated side
pools abutting primary enclosures, shall not
be used for permanent housing purposes.
Rotating animals between enclosures which

do and do not meet minimum space
requirements is not acceptable to comply
with these regulations.

We are revising these sentences to read
as follows:

Any enclosure that does not meet the
minimum space requirement for primary
enclosures (including, but not limited to,
medical pools or enclosures, holding pools or
enclosures, and gated side pools smaller than
the minimum space requirements) may not
be used for permanent housing purposes.
Rotating animals between enclosures that
meet the minimum space requirements and
enclosures that do not is not an acceptable
means of complying with the minimum
space requirements for primary enclosures.

One commenter said that animals in
his facility are routinely placed in gated
side pools abutting their primary
enclosure for training and show
purposes during certain periods of the
day and for short periods for medical
and other husbandry reasons. The
commenter is concerned that the last
sentence of proposed § 3.104(a) (revised
above) concerning rotating animals
between enclosures would preclude this
activity.

We are not making any changes based
on this comment. We believe that
proposed paragraph (a) makes it clear
that gated side pools smaller than the
minimum space requirements for
primary enclosures may be used for the
purposes that the commenter describes.
If the sentence concerning rotating
animals between enclosures is read
within the context of the rest of
paragraph (a), we do not believe that
there is any ambiguity.

Finally, with regard to proposed
§ 3.104(a), one commenter said that, in
order to facilitate appropriate behavioral
and medical management of a facility’s
population as a whole, this paragraph
needs to be clarified to maintain a
facility’s right to have the necessary
flexibility with respect to marine
mammal housing; that is, a facility must
be able to make appropriate use of all
pools.

We are not making any changes based
on this comment. The commenter does
not specify how the paragraph needs to
be clarified. However, we believe that
the paragraph clearly allows for
appropriate use of pools smaller than
required for primary enclosures and
prohibits inappropriate use of such
pools. We believe the allowances and
prohibitions give facilities adequate
flexibility, while fulfilling the intent of
the Act to ensure that marine mammals
are housed under conditions favorable
to their health and well-being.
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Section 3.105 Feeding

Proposed § 3.105 contains feeding
requirements, including provisions to
ensure food is nutritious and safely
handled.

Paragraph (a) of proposed § 3.105
includes the requirement that marine
mammals be offered food at least once
per day, except as directed by the
attending veterinarian. One commenter
said that marine mammals should be
offered food more than once per day.

We are making no changes based on
this comment. The Act requires that we
promulgate minimum standards for the
care of marine mammals. We believe
that requiring feeding at least once per
day is adequate as a minimum standard.
Some marine mammals do not require
multiple feedings per day; for example,
polar bears in maternity dens. Attending
veterinarians and animal handlers are
free to set up feeding regimens that
include multiple feedings per day when
they believe it is appropriate for the
animal.

Paragraph (b) of proposed § 3.105
includes the requirement that food
receptacles be placed so as to minimize
contamination of the food. Paragraph (d)
of proposed § 3.105 includes the
requirement that the maintenance of
thawed food be conducted in a manner
that will minimize contamination. One
commenter said the wording in both
these paragraphs should be changed to
require that food be handled so as to
eliminate contamination.

We are not making any changes based
on this comment. This point was
debated during the negotiated
rulemaking sessions. The Committee
reached consensus that, even under
ideal circumstances, it may not be
possible to completely eliminate
contamination of food by microbes, as
they are present in the air. Therefore,
the term “eliminate” would create a
standard impossible to attain. As for
contamination by chemicals, proposed
§ 3.101 contains provisions regarding
storage to ensure that food supplies are
not contaminated by toxic substances.
The Committee agreed that, for these
reasons, the term “minimize” would be
more appropriate.

Paragraph (c) of proposed § 3.105
includes the requirement that marine
mammal feeding records noting the
estimated individual daily consumption
be maintained at the facility for a period
of 1 year and made available to APHIS
for inspection. We clarified this
requirement in the preamble to the
proposed rule as follows: For marine
mammals that are individually fed, and
not subject to public feeding, the
feeding records should reflect an

accurate account of food intake; for
animals fed, in part, by the public, and
for large, group-fed colonies of marine
mammals where individual rations are
not practical or feasible to maintain, the
daily food consumption should be
estimated as precisely as possible. The
Committee believed that it would not be
necessary to add this clarification to the
proposed regulatory language.

However, a few commenters said that
the clarification for feeding records
should be added to the regulatory
language in § 3.105(c). In order to make
the section clear for all regulated
entities, we are adding the clarification
to paragraph (c).

Section 3.107 Sanitation

Proposed § 3.107 concerns sanitation
with regard to primary enclosures, food
preparation, housekeeping, and pest
control.

Paragraph (c) of proposed § 3.107
requires that buildings and grounds, as
well as exhibit areas, be kept clean and
in good repair and that fences be
maintained in good repair. One
commenter said this language is overly
broad and should be revised to take into
account special situations relating to
natural open water facilities.

We are not making any changes based
on this comment. The purpose of these
requirements is to minimize risk of
injury to the marine mammals from
contaminants found in unclean
surroundings and from hazards due to
poor condition of fences, buildings, and
grounds. We see no reason why
exceptions need to be made for natural
open water facilities. For example, it is
particularly important that fencing and
water barriers in open water facilities be
kept in good repair to ensure
containment of the animals within the
enclosure as well as protection from
animals outside the enclosure and sharp
projections or edges on broken fencing.

Section 3.108 Employees or
Attendants

Proposed § 3.108 contains standards
for employees and attendants that
handle marine mammals.

Paragraph (b) of proposed § 3.108
requires that facilities provide and
document participation in and
successful completion of a facility
training course for employees.
Paragraph (b) also specifies minimum
components of the course, including
teaching species appropriate husbandry
techniques, handling techniques, and
reporting protocols. One commenter
said that the requirements in paragraph
(b) would place an unnecessary burden
on facilities that already have qualified
staff and infringe on the rights of

facilities to determine the aptitude of
staff and training methodologies.

We are not making any changes based
on this comment. In the preamble to the
proposed rule, we said that APHIS had
received public complaints about the
lack of training and applicable
experience of employees in licensed
facilities. The Committee made several
changes and additions to § 3.108 in
order to remedy this problem. Adding
the requirement for a facility training
course was one of the additions. We
continue to believe that a facility
training course would be an effective
means of ensuring that employees and
attendants are equipped with the
knowledge necessary to care for the
marine mammals properly and meet the
requirements of the regulations. The
facility training course is a one time
requirement for each employee, and the
minimal content for training courses
specified in paragraph (b) would not
impose specific training methodologies.
Therefore, we do not believe it imposes
an undue burden on facilities.

Paragraph (d) of proposed § 3.108
requires that trainers and handlers meet
professionally recognized standards for
experience and training. Several
commenters asked to what
professionally recognized standards we
are referring. Another commenter said
that we should emphasize that
paragraph (d) does not require the use
of the standards of any particular group
or organization.

We are making no changes based on
these comments. We stated in the
preamble to the proposed rule that, for
purposes of enforcing the requirement,
APHIS would use available professional
organization standards as a point of
reference. We may also use the experts
within the marine mammal community
as resources, as well as our own
expertise and any professionally
recognized standards.

One commenter said that we should
add a sentence to paragraph (d) to
require that trainers and handlers have
demonstrable experience and
appropriate formal training in marine
mammal husbandry and care. We are
not making any changes based on this
comment. Paragraph (a) of proposed
§ 3.108 requires that employees and
attendants (including trainers and
handlers) be adequately trained and that
supervisors have demonstrable
experience in marine mammal
husbandry and care.

Section 3.109 Separation

Proposed § 3.109 concerns social
housing and separation of marine
mammals.
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Proposed § 3.109 requires that marine
mammals known to be social in the wild
must be housed with at least one
compatible animal of the same or
biologically related species, except
when the attending veterinarian, in
consultation with the husbandry/
training staff, determines that such
housing is not in the best interests of the
marine mammal’s health or well-being.
One commenter said that a situation in
one marine park in which an orca is
housed with dolphins was discussed
during the negotiated rulemaking and
was determined to be acceptable under
this requirement. The commenter asked
that we confirm this.

The commenter is correct that the
Committee discussed a marine park that
houses an orca with Pacific white-sided
dolphins as companions. This
arrangement is acceptable under the
proposed regulations as long as the
animals are compatible and a second
compatible orca is not available.

As noted above, proposed § 3.109
includes an exception to the
requirement that marine mammals
known to be social in the wild must be
housed with at least one compatible
animal of the same or biologically
related species. The exception is if the
attending veterinarian in consultation
with the husbandry/training staff
determines that such housing is not in
the best interests of the marine
mammal’s health or well-being. One
commenter said that the attending
veterinarian should also consult with
facility management before making a
decision to house a marine mammal
separately.

We are making no changes based on
this comment. The Committee discussed
whether to require consultation with
facility management when making a
decision concerning housing a marine
mammal separately. The Committee
agreed not to add this requirement, in
part because of potential conflicts
between economic interests and the best
interests of the animal. Facility
management is typically involved in the
activities of husbandry and training
staffs and would not be without input
into these decisions. Further, the
proposed requirement would not
prevent attending veterinarians from
consulting with facility management if
they choose.

Proposed § 3.109 also requires that
marine mammals not be housed near
other animals that cause them
unreasonable stress or discomfort or
interfere with their good health. One
commenter asked that we remove the
word “unreasonable’” before “‘stress and
discomfort.” The commenter said that

the word “unreasonable” is too open to
interpretation.

We are making no changes based on
this comment. The Committee debated
whether to include a qualifier such as
‘“unreasonable” in this requirement. The
Committee reached consensus that a
qualifier was necessary because no
animal, regardless of the conditions of
its housing and even in the wild, is
without some degree of stress or
discomfort at various times. A
requirement that marine mammals be
maintained completely without stress or
discomfort would be unattainable.

Proposed § 3.109 also requires that
marine mammals that are housed
separately must have a written plan that
includes information on the justification
for the length of time the animal will be
kept separated or isolated, the type and
frequency of enrichment, plans for
interaction if appropriate, and
provisions for periodic review of the
plan by the attending veterinarian. The
plan must be approved by the attending
veterinarian and developed in
consultation with the husbandry/
training staff.

One commenter asked why the plan is
needed and who the plan is for. We are
making no changes based on this
comment. Marine mammals are
generally social animals. When marine
mammals are kept in isolation without
the companionship of other marine
mammals, it is necessary to enrich their
environment in other ways to promote
their well-being. We proposed to require
the plan to ensure that marine mammals
kept in isolation are kept that way for
valid reasons and that the animals’
special enrichment needs are
considered. The plan would be a
valuable tool for the facility for making
sure personnel caring for the marine
mammals understand the special needs
of the marine mammals. The plan
would also be used by APHIS to
determine if the animals’ special needs
are being considered and if the
provisions of the plan are being
followed.

Section 3.110 Veterinary Care

Proposed § 3.110 contains minimum
standards of veterinary care for marine
mammals.

Paragraph (a) of proposed §3.110
requires that newly acquired marine
mammals be isolated from resident
marine mammals. One commenter
asked if marine mammals that are
seasonally transported between facilities
would be considered newly acquired
animals for purposes of this
requirement. The commenter further
said that such animals should not be
considered newly acquired.

We are not making any changes based
on this comment. If marine mammals
are moved to a facility that is not their
permanent residence, they would be
considered newly acquired to that
facility, even if they move there every
summer, for example, as a result of
regular seasonal movement. However,
under proposed § 3.110(a), if the newly
acquired marine mammals have a
known medical history, they must be
isolated only until the attending
veterinarian determines the animals are
in good health. This may be
accomplished on the day of arrival at
the facility. We believe the requirement
for isolation of newly acquired marine
mammals is necessary to protect the
health of resident marine mammals.

Paragraph (b) of proposed § 3.110
concerns holding facilities for medical
treatment or medical training. Proposed
paragraph (b) requires that, if a marine
mammal is to be held in an enclosure
that does not meet the minimum space
requirements for primary enclosures for
longer than 2 weeks, it must be justified
in writing by the attending veterinarian
on a weekly basis. One commenter said
that this requirement should be changed
so that if a marine mammal is to be held
in an enclosure smaller than required
for longer than a few hours, it must be
justified in writing by the attending
veterinarian on a daily basis.

We are not making any changes based
on this comment. The same comment
was received regarding a similar
requirement under proposed § 3.104(a)
regarding holding marine mammals in
smaller than required enclosures for
nonmedical training, breeding, or
holding. In response to that comment,
we said that it would be an unnecessary
burden to require such frequent
justification. Depending on the design of
the facility, it can often take a few hours
just to transfer a marine mammal from
its primary enclosure into the smaller
enclosure, making such frequent
justification impractical. We are not
aware of any evidence showing that it
would be harmful to marine mammals
to spend up to 2 weeks in an enclosure
smaller than required for primary
enclosures. Keeping them in such
enclosures for longer periods of time
must be weighed by the attending
veterinarian in terms of harm versus
benefits to the animals, and we believe
a weekly justification is adequate to
accomplish this. We believe the
proposed requirements are adequate to
ensure that marine mammals are not
kept in enclosures smaller than required
for longer than is necessary.

One commenter expressed concern
and asked why, in proposed § 3.110(b),
the space requirements for isolation of
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marine mammals in natural lagoons and
coastal facilities are different than for
closed system facilities. We are not
making any changes based on this
comment. Paragraph (b) begins by
stating that all facilities must have
holding facilities in place and available
to meet the needs for isolation,
separation, medical treatment, and
medical training of marine mammals.
The last sentence of paragraph (b) states
that, in natural lagoon or coastal
enclosures, separation of newly
acquired marine mammals must be
accomplished using separate enclosures
situated within the facility, located to
prevent direct contact with resident
animals and to minimize the risk of
potential airborne or waterborne
contamination between newly acquired
and resident animals. This clarification
for natural lagoons and coastal facilities
is necessary because water circulation
cannot be controlled or isolated in such
facilities. Paragraph (b) makes no
distinction between natural lagoon and
coastal facilities and closed system
facilities with regard to space
requirements.

One commenter suggested we move
the last sentence of proposed paragraph
(b) of §3.110 to the end of paragraph (a).
We are not making any changes based
on this comment. Paragraph (a)
addresses the need to isolate newly
acquired marine mammals. Paragraph
(b) addresses the use of isolation
facilities, including the use of such
facilities for newly acquired animals.
We believe that the last sentence of
paragraph (b) is appropriately placed.

Two commenters were concerned that
the requirements for isolation in
proposed §3.110 (a) and (b) could be
construed to require separate quarantine
facilities with tanks, filters, and water
treatment systems independent of the
rest of the facility. The commenters said
that, if this is the intent, it would be
inappropriate and cost prohibitive. Both
commenters also said that, since it is
clear that this is not the intent for
natural lagoons and coastal enclosures
(paragraph (b) acknowledges that water
circulation cannot be controlled or
isolated in such systems), the
requirement should be the same for
other types of enclosures.

We are not making any changes based
on these comments. Section 3.110 has
always contained a requirement for
isolation of newly acquired animals and
for holding facilities adequate to
accomplish isolation. These
requirements, therefore, are not new. In
general, our use of the word ““isolation”
corresponds with the common
veterinary meaning of prevention of
contact with other animals, directly as

well as through water or air. Bacteria
and disease can be transmitted through
water and air. However, each facility
will present unique concerns over how
to effectively isolate an animal.
Completely separate tanks, filters, and
water filtration systems are ideal. In
other cases, a single but efficient water
filtration and treatment system may
accomplish the same thing. Preventing
the exchange of airborne pathogens
presents the greatest challenge. Our
intent is that facilities keep newly
acquired animals and animals that need
to be isolated for medical purposes as
separate as possible from the known
healthy animals in the facility. APHIS
will work with each licensed and
registered facility to address concerns
and to help facilitate compliance with
this requirement.

A few commenters were concerned
that the Committee generally added too
much detail to the veterinary care
requirements in proposed § 3.110,
giving APHIS inspectors opportunities
to question veterinarians’ protocols. In
particular, one commenter cited the
requirement in proposed § 3.110(f) that
all cetaceans and sirenians be physically
examined by the attending veterinarian
at least annually and that the
examinations include a hands-on
physical examination, hematology and
blood chemistry, and other diagnostic
tests as determined by the attending
veterinarian.

We are not making any changes based
on these comments. APHIS has been
concerned about the quality of
veterinary care provided to marine
mammals at certain facilities. These
concerns were discussed during the
negotiated rulemaking. The Committee
agreed that it was necessary to provide
more specific standards to clarify what
is meant by providing adequate
veterinary care to marine mammals. The
proposed language is based on currently
accepted practices and professional
veterinary standards. We do not believe
that the language the Committee agreed
to is overly burdensome, but rather
describes the minimum of what is
needed in a preventive health program
for marine mammals.

Paragraph (g)(1) of proposed §3.110
concerns necropsy of marine mammals
and includes the requirement that a
final necropsy report include a
pathological diagnosis. One commenter
said that, in the past 15 years, he has
received several pathology reports from
the laboratory stating the cause of death
cannot be determined.

We are not making any changes based
on this comment. It is possible for a
pathological diagnosis to be
inconclusive (that is, cause of death

cannot be determined), and this is an
accepted diagnosis. The intent of the
requirement is to ensure that
histopathology is done as part of a
necropsy and evaluated by an expert.

Proposed paragraph (g)(1) also
requires that necropsies be conducted
by or under the supervision of the
attending veterinarian. One commenter
asks what to do if the attending
veterinarian is unavailable because he
or she is out of town. We are not making
any changes based on this comment.
The intent of the requirement is that the
necropsy be performed or supervised by
a veterinarian experienced in marine
mammal medicine. If an attending
veterinarian is out of town for an
extended period of time, alternative
veterinary medical coverage should be
arranged. Usually, the attending
veterinarian appoints a back-up
veterinarian for emergencies. It would
be appropriate for the back-up
veterinarian to perform the necropsy.
However, if the attending veterinarian
will be available within a few days, it
may be preferable to cool and store the
animal until the necropsy can be
performed upon the attending
veterinarian’s return.

Paragraph (g)(2) of proposed §3.110
concerns maintenance of necropsy
reports. This paragraph was not agreed
to by consensus of the Committee and
was, therefore, open for all public
comment, including comments from
Committee members.

We proposed in paragraph (g)(2) that
necropsy records must be maintained at
the facility for a period of 3 years and
be presented to APHIS inspectors when
requested. We explained in the
preamble to the proposed rule that we
intend this to mean that the records
must be maintained at the home facility
of the marine mammal. This
requirement would replace the current
requirement that necropsy records be
maintained at the facility where the
marine mammal died. One commenter
said that we should require necropsy
reports to be maintained both at the
home facility and at the facility where
the marine mammal died. The
commenter said this would be beneficial
because some facilities maintain marine
mammals only on a seasonal basis, and
requiring them to retain necropsy
records on animals that have died at
their facility would make it possible to
identify and compare problems
resulting in deaths in successive years.

We agree with the commenter that it
would be beneficial to require necropsy
records to be maintained at both the
home facility and the facility where the
marine mammal died (if these are
different facilities). Therefore, we are
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making the appropriate change in
§3.110(g)(2).

One commenter said that necropsy
reports should be submitted to APHIS
upon completion by or approval of the
attending veterinarian. The commenter
stated that this would allow necropsy
reports to be obtained by interested
persons for purposes of scientific
inquiry into the causes of captive
marine mammal mortality.

We are making no changes based on
this comment. Although the provisions
of proposed paragraph (g)(2) are not
based on consensus language, the issue
addressed by the commenter was
discussed during the negotiated
rulemaking. Several members of the
Committee had strong reservations
about the use and interpretation of
necropsy reports by untrained
individuals or individuals who do not
have complete knowledge of an animal’s
history. We believe that there would be
no enforcement benefits or benefits to
the animals from requiring necropsy
reports to be submitted to APHIS and
that it would unnecessarily increase the
reporting burden on facilities. Persons
interested in pursuing scientific inquiry
into captive marine mammal mortality
can request information directly from
facilities.

Section 3.112 Consignments to
Carriers and Intermediate Handlers

Proposed § 3.112 contains
requirements for carriers and
intermediate handlers involved in the
transportation of marine mammals.

Paragraph (c) of proposed §3.112
concerns temperature. It requires that
carriers and intermediate handlers
whose facilities fail to maintain a
temperature within the range prescribed
by the regulations may accept a marine
mammal for transport only if the marine
mammal is accompanied by a certificate
executed and signed by the attending
veterinarian. The certificate would have
to state that the marine mammal is
acclimated to an air temperature range
specified on the certificate that is either
lower or higher than the prescribed
range. Under proposed § §3.117 and
3.118, the prescribed temperature range
is between 7.2 °C and 23.9 °C or 45 °F
and 75 °F.

Two commenters were concerned
about the maximum temperature in the
prescribed range (75 °F) and the
requirement to provide an acclimation
certificate for transporters whose
facilities exceed that temperature. The
commenters said that the southern
United States experiences temperatures
over 75 °F for half of the year and that
requiring an acclimation certificate for
marine mammals maintained and

transported in that part of the country
would be onerous. One commenter said
that this temperature range could
induce some carriers to refuse to accept
marine mammals for transport, even
with an acclimation certificate, for fear
of liability. The other commenter
suggested setting the maximum
temperature for the prescribed range at
90 °F.

We are not making any changes based
on these comments. A primary problem
with transporting marine mammals is
heat stress. As cetaceans, pinnipeds,
and sirenians are generally not
transported in water, or only partially
submerged, their thermoregulatory
capacity is already being stressed. The
Committee included the proposed
requirement in paragraph (c) to help
minimize heat-related stress during
transport. Paragraph (a) of proposed
§ 3.112 requires that marine mammals
consigned to transport be accompanied
by a health certificate signed by the
attending veterinarian. The additional
requirement of obtaining an acclimation
certificate from the attending
veterinarian would add minimal
burden.

Paragraph (d) of proposed § 3.112
requires that, following the arrival of
any marine mammal at the animal
holding area of the terminal cargo
facility, carriers and intermediate
handlers must attempt to notify the
consignee who is to receive the marine
mammal at least once in every 6-hour
period. One commenter said that, since
proposed § 3.116(a) requires that all
marine mammals be accompanied
during transport by a licensed
veterinarian, employee, and/or
attendant of the shipper or receiver, the
requirement in proposed § 3.112(d) is
unnecessary and should be deleted.

We are not making any changes based
on this comment. We recognize that the
notification requirement in proposed
§3.112(d) may not be necessary in most
cases, since the marine mammal would
be accompanied by an attendant at all
times. However, there may be
unforeseen circumstances that would
make notification necessary; for
example, a marine mammal shipped on
a commercial flight may be

inadvertently sent to the wrong location.

Section 3.113 Primary Enclosures
Used To Transport Marine Mammals

Proposed § 3.113 contains standards
for primary enclosures used to transport
marine mammals.

Paragraph (b) of proposed §3.113
concerns straps, slings, harnesses, and
other devices used to support or restrain
marine mammals in their enclosures.

The introductory text of paragraph (b)
reads as follows:

Straps, slings, harnesses, or other devices
used for body support or restraint, when
transporting marine mammals such as
cetaceans and sirenians shall * * *

One commenter said that we should add
the word “if”” to the introductory text,
so that it would read as follows:

Straps, slings, harnesses, or other devices,
if used for body support or restraint when
transporting marine mammals such as
cetaceans and sirenians, shall * * *

The commenter suggested that leaving
out the word was an inadvertent error,
since the current language in § 3.113(b)
contains the word “if”.

We are making no changes based on
this comment. The wording for
paragraph (b) was the wording agreed to
by the Committee. We do not believe
that adding the word “if”” changes the
meaning of the sentence, since the use
of straps, slings, or other such devices
is clearly not required.

One commenter said we are
inconsistent throughout § §3.113, 3.114,
3.117, and 3.118 with the use of the
terms “primary enclosure” and
“primary transport enclosure.” The
commenter said that, since all of these
sections concern transportation, the
term ‘‘primary transport enclosure”
should be used throughout.

In the preamble to the proposed rule,
we explained that throughout these
sections, we would use the term
“primary transport enclosure”
whenever we believed the term was
necessary for clarity. In other places, the
proposed regulations specify “primary
enclosure used to transport marine
mammals,” and we believed in those
places that the intent was clear.
Additionally, all of these sections
appear in the proposed regulations
under the heading “Transportation
Standards.” However, in reviewing the
proposed rule, we realized that in two
places we inadvertently failed to use
either the term “primary transport
enclosure” or “primary enclosure used
to transport marine mammals.” These
places are in § 3.113(c)(2) and in
§ 3.114(d). For consistency, we are
changing “primary enclosure” to
“primary transport enclosure” in these
two places.

Section 3.116 Care in Transit

Proposed § 3.116 contains
requirements for the care of marine
mammals in transit.

Paragraph (a) of proposed §3.116
includes the requirement that, if the
attending veterinarian does not
accompany the marine mammal during
transit, communication with the
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attending veterinarian must be
maintained in accordance with 9 CFR
part 2, § 2.40(b)(3). Section 2.40
contains requirements for adequate
veterinary care of any animal covered
under the Act that is maintained by a
dealer or exhibitor. Paragraph (b)(3) of
§ 2.40 requires, among other things, that
there be daily observations of all
animals to assess their health and well-
being and that there be a mechanism of
direct and frequent communication so
that timely and accurate information on
problems of animal health, behavior,
and well-being can be conveyed to the
attending veterinarian.

One commenter said that we should
also reference the requirements of 9 CFR
part 2, § 2.33(b)(3), in proposed
§3.116(a). The commenter pointed out
that § 2.40(b)(3) concerns only marine
mammals maintained by dealers and
exhibitors, while § 2.33(b)(3) concerns
marine mammals maintained by
research facilities.

There are very few transports
involving marine mammals used in
research. We believe the Committee
overlooked the reference to §2.33(b)(3)
for this reason. The commenter’s
suggestion is, however, appropriate, and
we are adding the reference to
§ 2.33(b)(3) to paragraph (a) of proposed
§3.116.

General Comments

We also received several comments
that did not pertain to a particular
section of the proposed regulations.
They are as follows:

One commenter commended the work
of the Committee but said that just
because everybody agreed, it does not
mean the agreement needs to be a rule;
and that it is now up to APHIS to
determine if all the agreements reached
need to become rules.

We conducted negotiated rulemaking
for this rule under the Negotiated
Rulemaking Act of 1990 (5 U.S.C. 561 et
seq.) and the Federal Advisory
Committee Act (5 U.S.C. App. I). Under
the rules governing the negotiated
rulemaking process, and in accordance
with the organizational protocols
established by the Committee, we
agreed to publish as a proposed rule any
consensus language developed during
the Committee meetings unless
substantive changes were made as a
result of authority exercised by another
Federal Government entity. APHIS was
a voting member of the Committee and,
therefore, was in agreement with the
consensus language published in the
proposed rule. In this final rule, we
have exercised our oversight
responsibility and have made minor
changes based on concerns of

commenters when we believed they
were necessary, and other minor
changes when deemed appropriate.

One commenter asked that the
Committee work toward consensus on
the remaining five sections of the
marine mammal regulations. These five
are §§3.102, 3.103, 3.104 (with the
exception of paragraph (a)), 3.106, and
3.111. These sections concern,
respectively, indoor facilities, including
temperature, ventilation, and lighting;
outdoor facilities; space requirements;
water quality; and swim-with-the-
dolphin programs. Two other
commenters were particularly
concerned that the space requirements
in § 3.104 (b) and (c) and the water
quality requirements in § 3.106 were not
revised.

The charter for the Committee (under
the Federal Advisory Committee Act)
has expired. In addition, during the
negotiated rulemaking meetings, the
Committee agreed that consensus on the
remaining five sections was most likely
not possible. For these reasons, we have
decided to draft proposed revisions to
these sections without the use of
negotiated rulemaking. We plan to
publish proposed changes for these
sections in the near future, and these
changes will be open for public
comment.

One commenter asked that we
prohibit physical interactions between
captive marine mammals and the
public, particularly in public petting
and feeding displays. The commenter
further stated that the proposed
regulations would not significantly
improve the welfare of captive cetaceans
in petting and feeding displays. We are
not making any changes based on this
comment. On September 4, 1998, APHIS
published in the Federal Register (63
FR 47128-47151, Docket No. 93—076—
10) a final rule establishing standards
for swim-with-the-dolphin interactive
programs. APHIS is evaluating the
issues surrounding these programs, and
intends to publish proposed
amendments to interactive program
regulations in the future.

Another commenter generally
opposed capture, breeding, transport,
and public display of cetaceans. We are
not making any changes based on this
comment. It is not within our authority
under the Act to prohibit captivity and
display of marine mammals. We believe
that the regulations finalized in this
document will help to ensure the well-
being of marine mammals in captivity.

One commenter recommended setting
a maximum daily period during which
captive marine mammals may be
viewed by humans. The commenter said
this is necessary to allow marine

mammals time to meet their social and
physical needs. The same commenter
also asked that we require facilities to
provide continual access to refuge areas
for marine mammals on public display,
where they can withdraw from both
visitor attention and other activities.

We are not making any changes based
on this comment. We are not aware of
any scientific information that would
support provisions to limit exhibition
time or require designated areas where
marine mammals can obtain refuge from
being viewed by the public. For displays
that allow the public to enter the
animal’s enclosure (swim-with-the-
dolphin programs), the regulations
provide for a sanctuary area that allows
the cetaceans to avoid direct human
interaction with members of the general
public if they choose, and limit the
amount of time such interaction can
take place. In other pools, there is
sufficient space to allow animals to
distance themselves from the viewing
public if they desire.

One commenter said that, in general,
the care in the commenter’s facility is
consistent with the proposed rule, but
the proposed rule will increase
documentation requirements, imposing
additional paperwork and
administrative burdens. We are not
making any changes based on this
comment. We recognize that additional
documentation can seem burdensome,
especially to those facilities that
maintain a high level of care for their
marine mammals. However, the
Committee believed that the
requirements added in the proposed
rule are necessary to verify and ensure
that all facilities are complying with the
regulations. The reporting and
recordkeeping requirements in the
proposed rule have been approved by
the Office of Management and Budget
under the Paperwork Reduction Act.

One commenter said that the
proposed rule does not account for the
special requirements of research
institutions. Specifically, the
commenter said that the proposed
regulations do not address the need for
research faculty, graduate students, and
post-doctorate students to participate
with the attending veterinarian and
husbandry personnel in decisions
affecting animal training and research
protocols, and the proposed regulations
do not offer a role for the Institutional
Animal Care and Use Committee
(IACUC).

We are not making any changes based
on this comment. The proposed
regulations do not prevent research
facilities from allowing research faculty,
graduate students, and post-doctorate
students to participate in decisions
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made by the attending veterinarian and
husbandry personnel. We do believe
that requiring specific qualified
individuals (the attending veterinarian
or husbandry personnel) to be
ultimately responsible for certain
decisions is necessary to ensure proper
care of the animals under the Act. All
IACUC responsibilities are addressed in
9 CFR part 2 of the regulations. We do
not believe any responsibilities given to
the attending veterinarian by the
proposed regulations are in conflict
with JACUC responsibilities.

Miscellaneous

We are making minor editorial
changes for clarity and consistency. For
example, we are replacing the word
“which” with the word “that”” and the
word ““shall”” with the word “must”
where appropriate. None of these
changes affects the meaning or intent of
the regulations.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget.

This rule amends the Animal Welfare
Act regulations concerning the humane
handling, care, treatment, and
transportation of marine mammals in
captivity. These regulations were
developed by the Marine Mammal
Negotiated Rulemaking Advisory
Committee and APHIS and are
necessary to ensure the minimum
standards for the humane handling,
care, treatment, and transportation of
marine mammals in captivity are based
on current general, industry, and
scientific knowledge and experience.

There are 116 establishments that
contain marine mammals in the United
States: 40 aquariums, 70 zoos, and 6
research facilities. Of the aquariums, 28
are private, 5 belong to small cities, and
7 are owned by States. Of the zoos, 19
are private, 12 are owned by large cities,
23 are owned by small cities, 3 are
owned by counties, and 13 belong to
States. Of the research facilities, two are
privately owned and four are owned by
the public (such as State universities).
The average annual revenue for an
establishment is approximately $1.46
million. Nearly 95 percent of the
establishments have annual revenues of
less than $5 million and, thus, are

considered to be small according to the
Small Business Administration size
standards.® There were 1,429 marine
mammals in these establishments
during FY 1997. These included 357
Group I cetaceans, 89 Group II
cetaceans, 796 Group I pinnipeds, 16
Group II pinnipeds, 39 sirenians, 21
mustelidae and 111 polar bears. (Group
designations for cetaceans and
pinnipeds are as shown in Table III of
§ 3.104 of the regulations.) The Atlantic
bottlenose dolphin, harbor seal,
California sea lion, and polar bear are
the predominant varieties of captive
marine mammals, accounting for
approximately 74 percent of the total
number of captive marine mammals.
The second largest group includes the
West Indian manatee, walrus, common
dolphin, Pacific bottlenose dolphin, and
Atlantic white-sided dolphin. These
represented 13.3 percent of the total
number of captive marine mammals in
FY 1997.

Arboreta and botanical or zoological
gardens comprise an important
subgroup of the amusement parks
industry, generating more than $653
million in revenues and attracting close
to 50 million visitors annually. There
were 448 establishments in this
subgroup in 1997, including the 116
that are regulated for marine mammals.
About 27 percent of these are operated
for-profit; the rest are nonprofit
organizations owned publicly by States,
counties, or cities, or owned privately.
Ten percent of the 116 facilities
regulated for marine mammals display
regulated captive marine mammals
exclusively; the others may exhibit a
combination of marine mammals and
terrestrial animals. Some facilities
licensed to exhibit marine mammals
host only a single variety of marine
mammal (e.g., only dolphins, only
harbor seals, or only polar bears).
Marine mammals account for a very
small fraction of all animals in captivity,
which number in the hundreds of
species.

Most facilities exhibiting marine
mammals charge admission fees.
Overall, visitor admission fees cover
less than 30 percent of the annual
budget of zoos and aquariums, although
the fees vary substantially between
facilities. A few facilities, mostly those
that are city owned, do not charge
visitors for admission. Fees range from
$1 to $41 for adults, from $0 to $33 for
children, and from $0 to $36 for seniors.

1 Arboreta and botanical or zoological gardens
with less than $5 million in annual revenues are
classified as being small according to the Small
Business Administration guide for defining
industries for size standards. Source: 13 CFR
121.201, SIC 0272, p. 354.

Admission rates to the for-profit
facilities are higher than those of
nonprofit facilities, which have some of
their budget covered through
appropriations and donations.2 If the
provisions of this rule significantly
increase the operational expenses of a
facility, admission fees for that facility
could be increased. However, the
increases in operational expenses as a
result of this rule should not have any
significant effect on entrance fees in
most facilities.

Other than admission charges, these
facilities often generate income by
renting space for large group functions
such as family reunions, wedding
receptions, and corporate parties. City-
and State-owned facilities finance their
budgets through annual appropriations,
membership sales, concessions, grants,
and donations. The principal sources of
income for privately owned, nonprofit
establishments include food service,
funding drives, membership dues, gift
shops, grants, and donations. Many
facilities encourage membership
through yearly passes that also provide
members of one facility with access to
other similar facilities. Some zoos offer
guided excursions to other parts of the
world. A portion of the generated
income is often directed to conservation
efforts.

This rule is intended to result in
clearer, more easily understood
regulatory language and enhanced levels
of care for marine mammals.
Alternatives to this rule were well
discussed and debated during the
course of the negotiated rulemaking
meetings, and the consensus language
reflects the best efforts of all
participating parties to ensure the health
and well-being of marine mammals in
captivity.

Several of the amendments simplify
and clarify the language of the existing
requirements without requiring any
substantial changes. Some of the
amendments will result in some
additional costs for facilities housing
marine mammals if they are not already
in compliance with these standards.
Since approximately 90 percent of the
facilities already meet the standards set
by consensus and already practice
sound marine mammal husbandry, costs
for them should be unaffected. For the
remaining facilities, increased costs as a
result of this rule will likely be passed
on to the public in the form of increased
admission fees or will result in changes

2Much of the admission fee information was
obtained from Internet home pages of aquariums
and botanical and zoological gardens. Data obtained
from the home pages were checked with recorded
messages of many of the facilities.
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in the facility’s collection size or
diversity.

While it is difficult to quantify all the
benefits of this rule, the conditions of
captive marine mammals are expected
to improve as a result of this action. As
stated above, we believe that
approximately 90 percent of licensed
marine mammal facilities are already
meeting or exceeding the requirements
of this rule. Therefore, the effect of the
requirements will be most apparent
within the approximately 10 percent of
licensed marine mammal facilities that
are not already meeting or exceeding
these requirements. The requirements
that will likely have the most effect on
these facilities are the requirements that
clarify veterinary care for marine
mammals. Preventive care during
annual or semiannual examinations may
potentially reduce emergency veterinary
costs and result in fewer marine
mammal deaths because of improved
health of the animals. Healthier animals
should also have an increased life
expectancy and improved reproductive
outcomes. In general, we expect that any
improvements in the care and
maintenance of marine mammals may
be reflected in lower levels of animal
distress and suffering and improved
quality of life. In addition, improved
conditions for captive marine mammals
should result in increased satisfaction
for members of the public who view
these animals in zoos and aquariums.

The following provisions of this rule
could generate minor cost increases in
facilities that do not already meet these
standards.

Section3.101 currently requires
facilities to have a contingency plan
addressing relocation during an
emergency or natural disaster. This final
rule will require that additional and
more detailed contingency plans be
kept.

In § 3.105, we will require that a daily
record of animal feeding be kept by an
employee or attendant of the facility,
noting daily food consumption of the
marine mammals in the facility.
Individual feeding records will have to
be maintained at the facility for a period
of 1 year. Personnel costs to provide for
planning, observation, documentation,
and record maintenance may increase as
a result of these requirements,
depending on present staffing.

In § 3.108, we are expanding the
training requirements for employees and
attendants. Facilities will have to
provide and document participation in,
and successful completion of, a facility
training course by a sufficient number of
employees. (This means a number
sufficient to maintain the prescribed
level of husbandry set forth in the
regulations.) Training will need to be
done under the direct supervision of
experienced trainers who meet
professionally recognized standards for
their own experience and training. The
length of such training sessions is
estimated here to be about 4 hours for
each trainee. Any increase in costs as a
result of this requirement will depend
on the current training practice of a
facility.

In §3.109, we are requiring a written
plan for any animals kept in isolation.
The plan must be approved by the
attending veterinarian and developed in
consultation with the husbandry/
training staff of the facility. The plan
must include justification for the length
of time an animal will be isolated, the
type and frequency of enrichment used
to offset the separation or isolation, the
interactions planned, and provision for
a periodic review by the attending
veterinarian. At present, there are not
more than 20 animals being housed
separately throughout the country. Such
record preparation and review by
professionals will probably not require
more than 30 minutes per animal per
week.

In §3.110, we are adding medical
recordkeeping requirements for each
animal. This will probably not entail
more than 30 minutes for each animal
twice per year. We are also adding
requirements concerning examinations
of marine mammals by the attending
veterinarian. All marine mammals in a
facility will have to be visually
examined at least semiannually and
physically examined when deemed
necessary, except that cetaceans and
sirenians will have to be physically
examined at least annually. The
physical examinations will have to
include a hands-on physical
examination, hematology and blood
chemistry, and other diagnostic tests as
determined by the attending
veterinarian. Examinations take an

average of approximately 2 hours per
animal. In § 3.110 will also require that
both a preliminary and final necropsy
report be completed by the attending
veterinarian. While most facilities
currently provide preliminary and final
reports, only one necropsy report is
required under current regulations.

In §3.112, we will require that a
health certificate, and possibly an
acclimation certificate, signed by the
attending veterinarian accompany each
animal that is moved to another facility.
Issuance of these certificates should not
take more than 15 minutes per animal,
with an average of two animals moving
per facility per year.

In § 3.116, we will require that any
transport of a marine mammal for longer
than 2 hours duration requires
preparation of a transport plan.
Preparing such transport plans should
take about 1/2 to 2 hours, depending on
the circumstances. Most facilities
transport marine mammals fewer than
two times per year. Facilities that
transport marine mammals often have
protocols already in place to address
this issue. We will require that certain
pregnant marine mammals, unweaned
young, nursing mothers with young, and
marine mammals with certain medical
conditions be transported only after
approval of the attending veterinarian
and with a determination by the
attending veterinarian as to whether a
veterinarian should accompany the
marine mammal during transport. We
estimate that not more than five marine
mammals that fit one of these categories
are transported per year. We will also
require that an employee or attendant
travel with polar bears being transported
to provide care for the animal.
Nationally, not more than 10 polar bears
are transported per year; an average
transport by land takes about 12 hours.

Taken together, these requirements
could result in total increase in
expenditures of about $473,000 for all
regulated facilities together (see Table A
for details). This would yield an average
increase in expenditures of $378 per
animal per year or about $1.04 per
animal per day. The table below details
the potential additional expenses for
marine mammal facilities as a result of
the requirements in this rule.
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TABLE A.—ADDITIONAL COSTS OF RECORDKEEPING AND TRAINING REQUIREMENTS FOR ALL REGULATED MARINE MAMMAL
FACILITIES COMBINED
[Time in hours]

Nonprofes- Professional A -

Section sional staff staff Yggmﬂgg Totadlo\lllglruse in
($15/hour) 1 ($20/hour) 2

BLL0L bt b et b e sane e beesneenneesnees | eeseeeseeareenee e 58 | o $1,160.00
B 0D i 21,170 | oo 464 329,150.00
928 928 | e, 32,480.00
................................................ 10 250.00
........................ 42,858 1,893 104,485.00
........................ 29 29 1,305.00
120 | e 560.5 3,312.50
TOtAl HOUIS ..ttt 22,218 3,873 2,456.5 | i
B I0] - | O o 1) S U PPR SRR $333,270 $77,460 $61,412.50 472,142.50

Note: 1,2,3Denotes estimated hourly wages of nonprofessional attendant, nonveterinarian professional, and veterinarian professional, respec-

tively.

4Represents number of hematology and blood chemistry tests based on two tests per marine mammal per year. Average cost of each test is
about $20. However, the cost of tests varies depending on volume and whether the tests are done in private laboratories or on site. Additionally,

most facilities are already doing this testing.

5Represents approval of 1 transport plan per year per facility (116 facilities) at 30 minutes each and approval of transport for 5 marine mam-
mals with medical conditions per year at 30 minutes each.

Because this regulatory action was
initiated at the request of the major
stakeholders and was undertaken using
negotiated rulemaking, the resulting
rule is broadly supported by affected
groups. Additionally, since 90 percent
of licensed marine mammal facilities are
already meeting or exceeding the
requirements, the actual economic effect
of this rule is expected to be minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. The Act does not provide
administrative procedures which must
be exhausted prior to a judicial
challenge to the provisions of this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or

recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0115.

List of Subjects in 9 CFR Part 3

Animal welfare, Marine mammals,
Pets, Reporting and recordkeeping
requirements, Research, Transportation.

Accordingly, we are amending 9 CFR
part 3 as follows:

PART 3—STANDARDS

1. The authority citation for part 3
continues to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.

2. Section 3.101 is revised to read as
follows:

§3.101 Facilities, general.

(a) Construction requirements. (1)
Indoor and outdoor housing facilities for
marine mammals must be structurally
sound and must be maintained in good
repair to protect the animals from
injury, to contain the animals within the
facility, and to restrict the entrance of
unwanted animals. Lagoon and similar
natural seawater facilities must
maintain effective barrier fences
extending above the high tide water
level, or other appropriate measures, on
all sides of the enclosure not contained
by dry land to fulfill the requirements
of this section.

(2) All marine mammals must be
provided with protection from abuse
and harassment by the viewing public
by the use of a sufficient number of
uniformed or readily identifiable

employees or attendants to supervise
the viewing public, or by physical
barriers, such as fences, walls, glass
partitions, or distance, or any
combination of these.

(3) All surfaces in a primary enclosure
must be constructed of durable,
nontoxic materials that facilitate
cleaning, and disinfection as
appropriate, sufficient to maintain water
quality parameters as designated in
§3.106. All surfaces must be maintained
in good repair as part of a regular,
ongoing maintenance program. All
facilities must implement a written
protocol on cleaning so that surfaces do
not constitute a health hazard to
animals.

(4) Facilities that utilize natural water
areas, such as tidal basins, bays, or
estuaries (subject to natural tidewater
action), for housing marine mammals
are exempt from the drainage
requirements of paragraph (c)(1) of this
section.

(b) Water and power supply. Reliable
and adequate sources of water and
electric power must be provided by the
facility housing marine mammals.
Written contingency plans must be
submitted to and approved by the
Deputy Administrator regarding
emergency sources of water and electric
power in the event of failure of the
primary sources, when such failure
could reasonably be expected to be
detrimental to the good health and well-
being of the marine mammals housed in
the facility. Contingency plans must
include, but not be limited to, specific
animal evacuation plans in the event of
a disaster and should describe back-up
systems and/or arrangements for
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relocating marine mammals requiring
artificially cooled or heated water. If the
emergency contingency plan includes
release of marine mammals, the plan
must include provision for recall
training and retrieval of such animals.

(c) Drainage. (1) Adequate drainage
must be provided for all primary
enclosure pools and must be located so
that all of the water contained in such
pools may be effectively eliminated
when necessary for cleaning the pool or
for other purposes. Drainage effluent
from primary enclosure pools must be
disposed of in a manner that complies
with all applicable Federal, State, and
local pollution control laws.

(2) Drainage must be provided for
primary enclosures and areas
immediately surrounding pools. All
drain covers and strainers must be
securely fastened in order to minimize
the potential risk of animal entrapment.
Drains must be located so as to rapidly
eliminate excess water (except in pools).
Drainage effluent must be disposed of in
a manner that complies with all
applicable Federal, State, and local
pollution control laws.

(d) Storage. Supplies of food must be
stored in facilities that adequately
protect such supplies from
deterioration, spoilage (harmful
microbial growth), and vermin or other
contamination. Refrigerators and
freezers (or chilled and/or iced coolers
for under 12 hours) must be used for
perishable food. No substances that are
known to be or may be toxic or harmful
to marine mammals may be stored or
maintained in the marine mammal food
storage or preparation areas, except that
cleaning agents may be kept in secured
cabinets designed and located to
prevent food contamination. Food,
supplements, and medications may not
be used beyond commonly accepted
shelf life or date listed on the label.

(e) Waste disposal. Provision must be
made for the removal and disposal of
animal and food wastes, dead animals,
trash, and debris. Disposal facilities
must be provided and operated in a
manner that will minimize odors and
the risk of vermin infestation and
disease hazards. All waste disposal
procedures must comply with all
applicable Federal, State, and local laws
pertaining to pollution control,
protection of the environment, and
public health.

(f) Employee washroom facilities.
Washroom facilities containing basins,
sinks, and, as appropriate, showers,
must be provided and conveniently
located to maintain cleanliness among
employees, attendants, and volunteers.
These facilities must be cleaned and
sanitized daily.

(g) Enclosure or pool environmental
enhancements. Any nonfood objects
provided for the entertainment or
stimulation of marine mammals must be
of sufficient size and strength to not be
ingestible, readily breakable, or likely to
cause injury to marine mammals, and be
able to be cleaned, sanitized, and/or
replaced effectively.

3. In §3.104, paragraph (a) is revised
to read as follows:

§3.104 Space requirements.

(a) General. Marine mammals must be
housed in primary enclosures that
comply with the minimum space
requirements prescribed by this part.
These enclosures must be constructed
and maintained so that the animals
contained within are provided sufficient
space, both horizontally and vertically,
to be able to make normal postural and
social adjustments with adequate
freedom of movement, in or out of the
water. (An exception to these
requirements is provided in § 3.110(b)
for isolation or separation for medical
treatment and/or medical training.)
Enclosures smaller than required by the
standards may be temporarily used for
nonmedical training, breeding, holding,
and transfer purposes. If maintenance in
such enclosures for nonmedical
training, breeding, or holding is to last
longer than 2 weeks, such extension
must be justified in writing by the
attending veterinarian on a weekly
basis. If maintenance in such enclosures
for transfer is to last longer than 1 week,
such extension must be justified in
writing by the attending veterinarian on
a weekly basis. Any enclosure that does
not meet the minimum space
requirement for primary enclosures
(including, but not limited to, medical
pools or enclosures, holding pools or
enclosures, and gated side pools smaller
than the minimum space requirements)
may not be used for permanent housing
purposes. Rotating animals between
enclosures that meet the minimum
space requirements and enclosures that
do not is not an acceptable means of
complying with the minimum space
requirements for primary enclosures.

* * * * *

4. Section 3.105 is revised to read as
follows:

§3.105 Feeding.

(a) The food for marine mammals
must be wholesome, palatable, and free
from contamination and must be of
sufficient quantity and nutritive value to
maintain marine mammals in a state of
good health. The diet must be prepared
with consideration for factors such as
age, species, condition, and size of the

marine mammal being fed. Marine
mammals must be offered food at least
once a day, except as directed by the
attending veterinarian.

(b) Food receptacles, if used, must be
located so as to be accessible to all
marine mammals in the same primary
enclosure and must be placed so as to
minimize contamination of the food
they contain. Such food receptacles
must be cleaned and sanitized after each
use.

(c) Food, when given to each marine
mammal individually, must be given by
an employee or attendant responsible to
management who has the necessary
knowledge to assure that each marine
mammal receives an adequate quantity
of food to maintain it in good health.
Such employee or attendant is required
to have the ability to recognize
deviations from a normal state of good
health in each marine mammal so that
the food intake can be adjusted
accordingly. Inappetence exceeding 24
hours must be reported immediately to
the attending veterinarian. Public
feeding may be permitted only in the
presence and under the supervision of
a sufficient number of knowledgeable,
uniformed employees or attendants.
Such employees or attendants must
assure that the marine mammals are
receiving the proper amount and type of
food. Only food supplied by the facility
where the marine mammals are kept
may be fed to the marine mammals by
the public. Marine mammal feeding
records noting the estimated individual
daily consumption must be maintained
at the facility for a period of 1 year and
must be made available for APHIS
inspection. For marine mammals that
are individually fed and not subject to
public feeding, the feeding records
should reflect an accurate account of
food intake; for animals fed, in part, by
the public, and for large, group-fed
colonies of marine mammals where
individual rations are not practical or
feasible to maintain, the daily food
consumption should be estimated as
precisely as possible.

(d) Food preparation and handling
must be conducted so as to assure the
wholesomeness and nutritive value of
the food. Frozen fish or other frozen
food must be stored in freezers that are
maintained at a maximum temperature
of —18 °C (0 °F). The length of time
food is stored and the method of storage,
the thawing of frozen food, and the
maintenance of thawed food must be
conducted in a manner that will
minimize contamination and that will
assure that the food retains nutritive
value and wholesome quality until the
time of feeding. When food is thawed in
standing or running water, cold water
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must be used. All foods must be fed to
the marine mammals within 24 hours
following the removal of such foods
from the freezers for thawing, or if the
food has been thawed under
refrigeration, it must be fed to the
marine mammals within 24 hours of
thawing.

5. Section 3.107 is revised to read as
follows:

§3.107 Sanitation.

(a) Primary enclosures. (1) Animal
and food waste in areas other than the
pool of water must be removed from the
primary enclosures at least daily, and
more often when necessary, in order to
provide a clean environment and
minimize health and disease hazards.

(2) Particulate animal and food waste,
trash, or debris that enters the primary
enclosure pools of water must be
removed at least daily, or as often as
necessary, to maintain the required
water quality and to minimize health
and disease hazards to the marine
mammals.

(3) The wall and bottom surfaces of
the primary enclosure pools of water
must be cleaned as often as necessary to
maintain proper water quality. Natural
organisms (such as algae, coelenterates,
or molluscs, for example) that do not
degrade water quality as defined in
§3.106, prevent proper maintenance, or
pose a health or disease hazard to the
animals are not considered
contaminants.

(b) Food preparation. Equipment and
utensils used in food preparation must
be cleaned and sanitized after each use.
Kitchens and other food handling areas
where animal food is prepared must be
cleaned at least once daily and sanitized
at least once every week. Sanitizing
must be accomplished by washing with
hot water (8 °C, 180 °F, or higher) and
soap or detergent in a mechanical
dishwasher, or by washing all soiled
surfaces with a detergent solution
followed by a safe and effective
disinfectant, or by cleaning all soiled
surfaces with live steam. Substances
such as cleansing and sanitizing agents,
pesticides, and other potentially toxic
agents must be stored in properly
labeled containers in secured cabinets
designed and located to prevent
contamination of food storage
preparation surfaces.

(c) Housekeeping. Buildings and
grounds, as well as exhibit areas, must
be kept clean and in good repair. Fences
must be maintained in good repair.
Primary enclosures housing marine
mammals must not have any loose
objects or sharp projections and/or
edges which may cause injury or trauma

to the marine mammals contained
therein.

(d) Pest control. A safe and effective
program for the control of insects,
ectoparasites, and avian and
mammalian pests must be established
and maintained. Insecticides or other
such chemical agents must not be
applied in primary enclosures housing
marine mammals except when deemed
essential by an attending veterinarian.

6. Section 3.108 is revised to read as
follows:

§3.108 Employees or attendants.

(a) A sufficient number of adequately
trained employees or attendants,
responsible to management and working
in concert with the attending
veterinarian, must be utilized to
maintain the prescribed level of
husbandry practices set forth in this
subpart. Such practices must be
conducted under the supervision of a
marine mammal caretaker who has
demonstrable experience in marine
mammal husbandry and care.

(b) The facility will provide and
document participation in and
successful completion of a facility
training course for such employees. This
training course will include, but is not
limited to, species appropriate
husbandry techniques, animal handling
techniques, and information on proper
reporting protocols, such as
recordkeeping and notification of
veterinary staff for medical concerns.

(c) Any training of marine mammals
must be done by or under the direct
supervision of experienced trainers.

(d) Trainers and handlers must meet
professionally recognized standards for
experience and training.

7. Section 3.109 is revised to read as
follows:

§3.109 Separation.

Marine mammals, whenever known to
be primarily social in the wild, must be
housed in their primary enclosure with
at least one compatible animal of the
same or biologically related species,
except when the attending veterinarian,
in consultation with the husbandry/
training staff, determines that such
housing is not in the best interest of the
marine mammal’s health or well-being.
However, marine mammals that are not
compatible must not be housed in the
same enclosure. Marine mammals must
not be housed near other animals that
cause them unreasonable stress or
discomfort or interfere with their good
health. Animals housed separately must
have a written plan, approved by the
attending veterinarian, developed in
consultation with the husbandry/
training staff, that includes the

justification for the length of time the
animal will be kept separated or
isolated, information on the type and
frequency of enrichment and
interaction, if appropriate, and
provisions for periodic review of the
plan by the attending veterinarian.
Marine mammals that are separated for
nonmedical purposes must be held in
facilities that meet minimum space
requirements as outlined in § 3.104.

8. Section 3.110 is revised to read as
follows:

§3.110 Veterinary care.

(a) Newly acquired marine mammals
must be isolated from resident marine
mammals. Animals with a known
medical history must be isolated unless
or until the newly acquired animals can
be reasonably determined to be in good
health by the attending veterinarian.
Animals without a known medical
history must be isolated until it is
determined that the newly acquired
animals are determined to be in good
health by the attending veterinarian.
Any communicable disease condition in
a newly acquired marine mammal must
be remedied before it is placed with
resident marine mammals, unless, in the
judgment of the attending veterinarian,
the potential benefits of a resident
animal as a companion to the newly
acquired animal outweigh the risks to
the resident animal.

(b) Holding facilities must be in place
and available to meet the needs for
isolation, separation, medical treatment,
and medical training of marine
mammals. Marine mammals that are
isolated or separated for nonmedical
purposes must be held in facilities that
meet minimum space requirements as
outlined in § 3.104. Holding facilities
used only for medical treatment and
medical training need not meet the
minimum space requirements as
outlined in § 3.104. Holding of a marine
mammal in a medical treatment or
medical training enclosure that does not
meet minimum space requirements for
periods longer than 2 weeks must be
noted in the animal’s medical record
and the attending veterinarian must
provide a justification in the animal’s
medical record. If holding in such
enclosures for medical treatment and/or
medical training is to last longer than 2
weeks, such extension must be justified
in writing by the attending veterinarian
on a weekly basis. In natural lagoon or
coastal enclosures where isolation
cannot be accomplished, since water
circulation cannot be controlled or
isolated, separation of newly acquired
marine mammals must be accomplished
using separate enclosures situated
within the facility to prevent direct
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contact and to minimize the risk of
potential airborne and water cross-
contamination between newly acquired
and resident animals.

(c) Any holding facility used for
medical purposes that has contained a
marine mammal with an infectious or
contagious disease must be cleaned and/
or sanitized in a manner prescribed by
the attending veterinarian. No healthy
animals may be introduced into this
holding facility prior to such cleaning
and/or sanitizing procedures. Any
marine mammal exposed to a
contagious animal must be evaluated by
the attending veterinarian and
monitored and/or isolated for an
appropriate period of time as
determined by the attending
veterinarian.

(d) Individual animal medical records
must be kept and made available for
APHIS inspection. These medical
records must include at least the
following information:

(1) Animal identification/name, a
physical description, including any
identifying markings, scars, etc., age,
and sex; and

(2) Physical examination information,
including but not limited to length,
weight, physical examination results by
body system, identification of all
medical and physical problems with
proposed plan of action, all diagnostic
test results, and documentation of
treatment.

(e) A copy of the individual animal
medical record must accompany any
marine mammal upon its transfer to
another facility, including contract or
satellite facilities.

(f) All marine mammals must be
visually examined by the attending
veterinarian at least semiannually and
must be physically examined under the
supervision of and when determined to
be necessary by the attending
veterinarian. All cetaceans and sirenians
must be physically examined by the
attending veterinarian at least annually,
unless APHIS grants an exception from
this requirement based on
considerations related to the health and
safety of the cetacean or sirenian. These
examinations must include, but are not
limited to, a hands-on physical
examination, hematology and blood
chemistry, and other diagnostic tests as
determined by the attending
veterinarian.

(g)(1) A complete necropsy, including
histopathology samples, microbiological
cultures, and other testing as
appropriate, must be conducted by or
under the supervision of the attending
veterinarian on all marine mammals
that die in captivity. A preliminary
necropsy report must be prepared by the

veterinarian listing all pathologic
lesions observed. The final necropsy
report must include all gross and
histopathological findings, the results of
all laboratory tests performed, and a
pathological diagnosis.

(2) Necropsy records will be
maintained at the marine mammal’s
home facility and at the facility at which
it died, if different, for a period of 3
years and must be presented to APHIS
inspectors when requested.

9. Section 3.112 is revised to read as
follows:

§3.112 Consignments to carriers and
intermediate handlers.

(a) Carriers and intermediate handlers
shall not accept any marine mammal
that is presented by any dealer, research
facility, exhibitor, operator of an auction
sale, or other person, or any department,
agency, or instrumentality of the United
States or any State or local government
for shipment, in commerce, more than
4 hours prior to the scheduled departure
of the primary conveyance on which it
is to be transported, and that is not
accompanied by a health certificate
signed by the attending veterinarian
stating that the animal was examined
within the prior 10 days and found to
be in acceptable health for transport:
Provided, however, That the carrier or
intermediate handler and any dealer,
research facility, exhibitor, operator of
an auction sale, or other person, or any
department, agency, or instrumentality
of the United States or any State or local
government may mutually agree to
extend the time of acceptance to not
more than 6 hours if specific prior
scheduling of the animal shipment to
destination has been made.

(b) Any carrier or intermediate
handler shall only accept for
transportation or transport, in
commerce, any marine mammal in a
primary transport enclosure that
conforms to the requirements in § 3.113
of this subpart: Provided, however, That
any carrier or intermediate handler may
accept for transportation or transport, in
commerce, any marine mammal
consigned by any department, agency,
or instrumentality of the United States
having laboratory animal facilities or
exhibiting animals or any licensed or
registered dealer, research facility,
exhibitor, or operator of an auction sale
if the consignor furnishes to the carrier
or intermediate handler a certificate,
signed by the consignor, stating that the
primary transport enclosure complies
with § 3.113 of this subpart, unless such
primary transport enclosure is obviously
defective or damaged and it is apparent
that it cannot reasonably be expected to
contain the marine mammal without

causing suffering or injury to the marine
mammal. A copy of any such certificate
must accompany the shipment to
destination. The certificate must include
at least the following information:

(1) Name and address of the
consignor;

(2) The number, age, and sex of
animals in the primary transport
enclosure(s);

(3) A certifying statement (e.g., “I
hereby certify that the—(number)
primary transport enclosure(s) that are
used to transport the animal(s) in this
shipment complies (comply) with
USDA standards for primary transport
enclosures (9 CFR part 3).”); and

(4) The signature of the consignor,
and date.

(c) Carriers or intermediate handlers
whose facilities fail to maintain a
temperature within the range of 7.2 °C
(45 °F) to 23.9 °C (75 °F) allowed by
§ 3.117 of this subpart may accept for
transportation or transport, in
commerce, any marine mammal
consigned by any department, agency,
or instrumentality of the United States
or of any State or local government, or
by any person (including any licensee or
registrant under the Act, as well as any
private individual) if the consignor
furnishes to the carrier or intermediate
handler a certificate executed by the
attending veterinarian on a specified
date that is not more than 10 days prior
to delivery of the animal for
transportation in commerce, stating that
the marine mammal is acclimated to a
specific air temperature range lower or
higher than those prescribed in §§3.117
and 3.118. A copy of the certificate must
accompany the shipment to destination.
The certificate must include at least the
following information:

(1) Name and address of the
consignor;

(2) The number, age, and sex of
animals in the shipment;

(3) A certifying statement (e.g., “‘I
hereby certify that the animal(s) in this
shipment is (are), to the best of my
knowledge, acclimated to an air
temperature range of ”’); and

(4) The signature of the attending
veterinarian and the date.

(d) Carriers and intermediate handlers
must attempt to notify the consignee
(receiving party) at least once in every
6-hour period following the arrival of
any marine mammals at the animal
holding area of the terminal cargo
facility. The time, date, and method of
each attempted notification and the
final notification to the consignee and
the name of the person notifying the
consignee must be recorded on the copy
of the shipping document retained by
the carrier or intermediate handler and
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on a copy of the shipping document
accompanying the animal shipment.

10. Section 3.113 is revised to read as
follows:

§3.113 Primary enclosures used to
transport marine mammals.

No dealer, research facility, exhibitor,
or operator of an auction sale shall offer
for transportation or transport, in
commerce, any marine mammal in a
primary enclosure that does not
conform to the following requirements:

(a) Primary enclosures that are used to
transport marine mammals other than
cetaceans and sirenians must:

(1) Be constructed from materials of
sufficient structural strength to contain
the marine mammals;

(2) Be constructed from material that
is durable, nontoxic, and cannot be
chewed and/or swallowed,;

(3) Be able to withstand the normal
rigors of transportation;

(4) Have interiors that are free from
any protrusions or hazardous openings
that could be injurious to the marine
mammals contained within;

(5) Be constructed so that no parts of
the contained marine mammals are
exposed to the outside of the enclosures
in any way that may cause injury to the
animals or to persons who are nearby or
who handle the enclosures;

(6) Have openings that provide access
into the enclosures and are secured with
locking devices of a type that cannot be
accidentally opened;

(7) Have such openings located in a
manner that makes them easily
accessible at all times for emergency
removal and potential treatment of any
live marine mammal contained within;

(8) Have air inlets at heights that will
provide cross ventilation at all levels
(particularly when the marine mammals
are in a prone position), are located on
all four sides of the enclosures, and
cover not less than 20 percent of the
total surface area of each side of the
enclosures;

(9) Have projecting rims or other
devices placed on any ends and sides of
the enclosures that have ventilation
openings so that there is a minimum air
circulation space of 7.6 centimeters (3.0
inches) between the enclosures and any
adjacent cargo or conveyance wall;

(10) Be constructed so as to provide
sufficient air circulation space to
maintain the temperature limits set forth
in this subpart; and

(11) Be equipped with adequate
handholds or other devices on the
exterior of the enclosures to enable them
to be lifted without unnecessary tilting
and to ensure that the persons handling
the enclosures will not come in contact

with any marine mammal contained
inside.

(b) Straps, slings, harnesses, or other
devices used for body support or
restraint, when transporting marine
mammals such as cetaceans and
sirenians must:

(1) Be designed so as not to prevent
access to the marine mammals by
attendants for the purpose of
administering in-transit care;

(2) Be equipped with special padding
to prevent trauma or injury at critical
weight pressure points on the body of
the marine mammals; and

(3) Be capable of keeping the animals
from thrashing about and causing injury
to themselves or their attendants, and
yet be adequately designed so as not to
cause injury to the animals.

(c) Primary enclosures used to
transport marine mammals must be
large enough to assure that:

(1) In the case of pinnipeds, polar
bears, and sea otters, each animal has
sufficient space to turn about freely in
a stance whereby all four feet or flippers
are on the floor and the animal can sit
in an upright position and lie in a
natural position;

(2) In the case of cetaceans and
sirenians, each animal has sufficient
space for support of its body in slings,
harnesses, or other supporting devices,
if used (as prescribed in paragraph (b)
of this section), without causing injury
to such cetaceans or sirenians due to
contact with the primary transport
enclosure: Provided, however, That
animals may be restricted in their
movements according to professionally
accepted standards when such freedom
of movement would constitute a danger
to the animals, their handlers, or other
persons.

(d) Marine mammals transported in
the same primary enclosure must be of
the same species and maintained in
compatible groups. Marine mammals
that have not reached puberty may not
be transported in the same primary
enclosure with adult marine mammals
other than their dams. Socially
dependent animals (e.g., sibling, dam,
and other members of a family group)
must be allowed visual and olfactory
contact whenever reasonable. Female
marine mammals may not be
transported in the same primary
enclosure with any mature male marine
mammals.

(e) Primary enclosures used to
transport marine mammals as provided
in this section must have solid bottoms
to prevent leakage in shipment and
must be cleaned and sanitized in a
manner prescribed in § 3.107 of this
subpart, if previously used. Within the
primary enclosures used to transport

marine mammals, the animals will be
maintained on sturdy, rigid, solid floors
with adequate drainage.

(f) Primary enclosures used to
transport marine mammals, except
where such primary enclosures are
permanently affixed in the animal cargo
space of the primary conveyance, must
be clearly marked on top (when present)
and on at least one side, or on all sides
whenever possible, with the words
“Live Animal” or “Wild Animal” in
letters not less than 2.5 centimeters (1
inch) in height, and with arrows or
other markings to indicate the correct
upright position of the container.

(g) Documents accompanying the
shipment must be attached in an easily
accessible manner to the outside of a
primary enclosure that is part of such
shipment or be in the possession of the
shipping attendant.

(h) When a primary transport
enclosure is permanently affixed within
the animal cargo space of the primary
conveyance so that the front opening is
the only source of ventilation for such
primary enclosure, the front opening
must open directly to the outside or to
an unobstructed aisle or passageway
within the primary conveyance. Such
front ventilation opening must be at
least 90 percent of the total surface area
of the front wall of the primary
enclosure and covered with bars, wire
mesh, or smooth expanded metal.

11. Section 3.114 is revised to read as
follows:

§3.114 Primary conveyances (motor
vehicle, rail, air and marine).

(a) The animal cargo space of primary
conveyances used in transporting live
marine mammals must be constructed
in a manner that will protect the health
and assure the safety and comfort of the
marine mammals contained within at all
times. All primary conveyances used
must be sufficiently temperature-
controlled to provide an appropriate
environmental temperature for the
species involved and to provide for the
safety and comfort of the marine
mammal, or other appropriate
safeguards (such as, but not limited to,
cooling the animal with cold water,
adding ice to water-filled enclosures,
and use of fans) must be employed to
maintain the animal at an appropriate
temperature.

(b) The animal cargo space must be
constructed and maintained in a manner
that will prevent the ingress of engine
exhaust fumes and gases in excess of
that ordinarily contained in the
passenger compartments.

(c) Marine mammals must only be
placed in animal cargo spaces that have
a supply of air sufficient for each live
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animal contained within. Primary
transport enclosures must be positioned
in the animal cargo spaces of primary
conveyances in such a manner that each
marine mammal contained within will
have access to sufficient air.

(d) Primary transport enclosures must
be positioned in primary conveyances
in such a manner that, in an emergency,
the live marine mammals can be
removed from the conveyances as soon
as possible.

(e) The interiors of animal cargo
spaces in primary conveyances must be
kept clean.

(f) Live marine mammals must not
knowingly be transported with any
material, substance, or device that may
be injurious to the health and well-being
of the marine mammals unless proper
precaution is taken to prevent such
injury.

(g) Adequate lighting must be
available for marine mammal attendants
to properly inspect the animals at any
time. If such lighting is not provided by
the carrier, provisions must be made by
the shipper to supply such lighting.

12. Section 3.115 is revised to read as
follows:

§3.115 Food and drinking water
requirements.

(a) Those marine mammals that
require drinking water must be offered
potable water within 4 hours of being
placed in the primary transport
enclosure for transport in commerce.
Marine mammals must be provided
water as often as necessary and
appropriate for the species involved to
prevent dehydration, which would
jeopardize the good health and well-
being of the animals.

(b) Marine mammals being
transported in commerce must be
offered food as often as necessary and
appropriate for the species involved or
as determined by the attending
veterinarian.

13. Section 3.116 is revised to read as
follows:

§3.116 Carein transit.

(a) A licensed veterinarian, employee,
and/or attendant of the shipper or
receiver of any marine mammal being
transported, in commerce,
knowledgeable and experienced in the
area of marine mammal care and
transport, must accompany all marine
mammals during periods of
transportation to provide for their good
health and well-being, to observe such
marine mammals to determine whether
they need veterinary care, and to obtain
any needed veterinary care as soon as
possible. Any transport of greater than
2 hours duration requires a transport

plan approved by the attending
veterinarian that will include the
specification of the necessity of the
presence of a veterinarian during the
transport. If the attending veterinarian
does not accompany the animal,
communication with the veterinarian
must be maintained in accordance with
§§2.33(b)(3) and 2.40(b)(3) of this
chapter.

(b) The following marine mammals
may be transported in commerce only
when the transport of such marine
mammals has been determined to be
appropriate by the attending
veterinarian:

(1) A pregnant animal in the last half
of pregnancy;

(2) A dependent unweaned young
animal;

(3) A nursing mother with young; or

(4) An animal with a medical
condition requiring veterinary care, that
would be compromised by transport.
The attending veterinarian must note on
the accompanying health certificate the
existence of any of the above conditions.
The attending veterinarian must also
determine whether a veterinarian
should accompany such marine
mammals during transport.

(c) Carriers must inform the crew as
to the presence of the marine mammals
on board the craft, inform the individual
accompanying the marine mammals of
any unexpected delays as soon as they
become known, and accommodate,
except as precluded by safety
considerations, requests by the shipper
or his agent to provide access to the
animals or take other necessary actions
for the welfare of the animals if a delay
occurs.

(d) A sufficient number of employees
or attendants of the shipper or receiver
of cetaceans or sirenians being
transported, in commerce, must provide
for such cetaceans and sirenians during
periods of transport by:

(1) Keeping the skin moist or
preventing the drying of the skin by
such methods as intermittent spraying
of water or application of a nontoxic
emollient;

(2) Assuring that the pectoral flippers
are allowed freedom of movement at all
times;

(3) Making adjustments in the
position of the marine mammals when
necessary to prevent necrosis of the skin
at weight pressure points;

(4) Keeping the animal cooled and/or
warmed sufficiently to prevent
overheating, hypothermia, or
temperature related stress; and

(5) Calming the marine mammals to
avoid struggling, thrashing, and other
unnecessary activity that may cause
overheating or physical trauma.

(e) A sufficient number of employees
or attendants of the shipper or receiver
of pinnipeds or polar bears being
transported, in commerce, must provide
for such pinnipeds and polar bears
during periods of transport by:

(1) Keeping the animal cooled and/or
warmed sufficiently to prevent
overheating, hypothermia, or
temperature related stress; and

(2) Calming the marine mammals to
avoid struggling, thrashing, and other
unnecessary activity that may cause
overheating or physical trauma.

(f) Sea otters must be transported in
primary enclosures that contain false
floors through which water and waste
freely pass to keep the interior of the
transport unit free from waste materials.
Moisture must be provided by water
sprayers or ice during transport.

(g) Marine mammals may be removed
from their primary transport enclosures
only by the attendants or other persons
capable of handling such mammals
safely.

14. Section 3.117 is revised to read as
follows:

§3.117 Terminal facilities.

Carriers and intermediate handlers
must not commingle marine mammal
shipments with inanimate cargo. All
animal holding areas of a terminal
facility of any carrier or intermediate
handler where marine mammal
shipments are maintained must be
cleaned and sanitized in a manner
prescribed in § 3.107 of this subpart to
minimize health and disease hazards.
An effective program for the control of
insects, ectoparasites, and avian and
mammalian pests must be established
and maintained for all animal holding
areas. Any animal holding area
containing marine mammals must be
ventilated with fresh air or air circulated
by means of fans, blowers, or an air
conditioning system so as to minimize
drafts, odors, and moisture
condensation. Auxiliary ventilation,
such as exhaust fans and vents or fans
or blowers or air conditioning must be
used for any animal holding area
containing marine mammals when the
air temperature within such animal
holding area is 23.9 °C (75 °F) or higher.
The air temperature around any marine
mammal in any animal holding area
must not be allowed to fall below 7.2 °C
(45 °F). The air temperature around any
polar bear must not be allowed to
exceed 29.5 °C (85 °F) at any time and
no polar bear may be subjected to
surrounding air temperatures that
exceed 23.9 °C (75 °F) for more than 4
hours at any time. The ambient
temperature must be measured in the
animal holding area upon arrival of the
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shipment by the attendant, carrier, or
intermediate handler. The ambient
temperature must be measured halfway
up the outside of the primary transport
enclosure at a distance from the external
wall of the primary transport enclosure
not to exceed 0.91 meters (3 feet).

15. Section 3.118 is revised to read as
follows:

§3.118 Handling.

(a) Carriers and intermediate handlers
moving marine mammals from the
animal holding area of the terminal
facility to the primary conveyance or
from the primary conveyance to the
animal holding area of the terminal
facility must provide the following:

(1) Movement of animals as
expeditiously as possible.

(2) Shelter from overheating and
direct sunlight. When sunlight is likely
to cause overheating, sunburn, or
discomfort, sufficient shade must be
provided to protect the marine
mammals. Marine mammals must not be
subjected to surrounding air
temperatures that exceed 23.9 °C (75 °F)
unless accompanied by an acclimation
certificate in accordance with §3.112 of
this subpart. The temperature must be
measured and read within or
immediately adjacent to the primary
transport enclosure.

(3) Shelter from cold weather. Marine
mammals must be provided with
species appropriate protection against
cold weather, and such marine
mammals must not be subjected to
surrounding air temperatures that fall
below 7.2 °C (45 °F) unless
accompanied by an acclimation
certificate in accordance with § 3.112 of
this subpart. The temperature must be
measured and read within or
immediately adjacent to the primary
transport enclosure.

(b) Care must be exercised to avoid
handling of the primary transport
enclosure in a manner that may cause
physical harm or distress to the marine
mammal contained within.

(c) Enclosures used to transport any
marine mammal must not be tossed,
dropped, or needlessly tilted and must
not be stacked unless properly secured.

Done in Washington, DC, this 26th day of
December 2000.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 01-135 Filed 1-2—01; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Regulation Y; Docket No. R—1094]

Bank Holding Companies and Change
in Bank Control

DEPARTMENT OF THE TREASURY

Office of the Under Secretary for
Domestic Finance

12 CFR Part 1501
RIN 1505-AA85

Financial Subsidiaries

AGENCY: Board of Governors of the
Federal Reserve System and Department
of the Treasury.

ACTION: Joint interim rule with request
for public comments.

SUMMARY: The Board of Governors of the
Federal Reserve System and the
Secretary of the Treasury (the Agencies)
are soliciting comment on interim rules
that would implement section 4(k)(5) of
the Bank Holding Company Act and
section 5136A(b)(3) of the Revised
Statutes, as enacted by the Gramm-
Leach-Bliley Act. The interim rules find
three general types of activities to be
financial in nature, and create a
mechanism by which financial holding
companies, financial subsidiaries of
national banks, or others may request
that the Board or the Secretary,
respectively, define particular activities
within one of the three categories.

The Board and the Secretary solicit
comments on all aspects of the interim
rule and will modify the final rule as
appropriate in response to the
comments received.

DATES: The interim rule is effective on
January 2, 2001. Comments must be
received by February 2, 2001.

ADDRESSES: Comments should refer to
Docket No. R-1094, and may be mailed
to Ms. Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551 or mailed electronically to
regs.comments@federalreserve.gov and
to Three Financial Activities Regulation,
Office of Financial Institution Policy,
U.S. Department of the Treasury, 1500
Pennsylvania Avenue, NW., Room SC
37, Washington, DC 20220 (or mailed
electronically to
financial.institutions@do.treas.gov).
Comments addressed to Ms. Johnson
also may be delivered to Room B-2222
of the Eccles Building between 8:45 a.m.
and 5:15 p.m. weekdays or delivered to

the guard station in the Eccles Building
Courtyard on 20th Street, NW. (between
Constitution Avenue and C Street, NW.)
at any time. All comments received at
the above address will be available for
inspection and copying by any member
of the public in the Freedom of
Information Office, Room MP—-500 of the
Martin Building, between 9:00 a.m. and
5:00 p.m. weekdays, except as provided
in § 261.14 of the Board’s Rules
Regarding the Availability of
Information (12 CFR 261.14). Comments
addressed to the Treasury Department
may also be delivered to the Treasury
Department mail room between the
hours of 8:45 a.m. and 5:15 p.m. at the
15th Street entrance to the Treasury
Building.

FOR FURTHER INFORMATION CONTACT:
Board: Scott G. Alvarez, Associate
General Counsel (202/452-3583), or
Andrew S. Baer, Senior Attorney (202/
452-2246), Legal Division. Users of
Telecommunication Device for Deaf
(TTD) only, contact Janice Simms at
(202) 872-4984.

Department of the Treasury: Gerry
Hughes, Senior Financial Analyst (202/
622—2740); Roberta K. McInerney,
Assistant General Counsel (Banking and
Finance) (202/622-0480); or Gary W.
Sutton, Senior Banking Counsel (202/
622—-0480).

SUPPLEMENTARY INFORMATION:
Background

These interim rules implement
section 4(k)(5) of the Bank Holding
Company Act (“BHC Act”) (12 U.S.C.
1843(k)(5)), which was added to the
BHC Act by section 103 of the Gramm-
Leach-Bliley Act (Pub. L. 106-102, 113
Stat. 1338 (1999)) (the “GLB Act”’), and
section 5136A(b)(3) of the Revised
Statutes (12 U.S.C. 24a(b)(3)) (“section
5136A”), as enacted by section 121(a) of
the GLB Act. The GLB Act amended the
BHC Act to allow bank holding
companies and foreign banks that
qualify as financial holding companies
to engage in a broad range of activities
that are defined by the GLB Act to be
financial in nature or incidental to a
financial activity, or that the Board, in
consultation with the Secretary of the
Treasury, determines to be financial in
nature or incidental to a financial
activity.? Bank holding companies that
do not qualify as financial holding
companies are limited to engaging in

1The GLB Act also allows financial holding
companies to seek Board approval to engage in any
activity that the Board determines both to be
complementary to a financial activity and not to
pose a substantial risk to the safety and soundness
of depository institutions or the financial system
generally. 12 U.S.C. 1843(k)(1)(B).
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those nonbanking activities that were
permissible for bank holding companies
prior to the enactment of the GLB Act.
The GLB Act also allowed national
banks to establish ““financial
subsidiaries.” A financial subsidiary
may engage in most, but not all,
activities that are financial in nature or
incidental to a financial activity for a
financial holding company under
section 4(k)(4) of the BHC Act (12 U.S.C.
1843(k)(4)), and may engage in
additional activities that are determined
by the Secretary in consultation with
the Board to be financial in nature or
incidental to a financial activity, as well
as in activities that are permissible for
national banks to engage in directly. 12
U.S.C. 24a.

The activities that were defined by the
GLB Act to be financial in nature or
incidental to a financial activity are
generally set forth in section 4(k)(4) of
the BHC Act (12 U.S.C. 1843(k)(4)). In
addition, sections 4(k)(5) of the BHC Act
and 5136A(b)(3) require the Board and
the Secretary, respectively, to define the
extent to which three other generally
described activities are financial in
nature or incidental to a financial
activity. The Board and the Secretary
may act by regulation or order. The
Board must define these activities in a
manner consistent with the purposes of
the BHC Act, and the Secretary must
apply similar standards. The three
activities are:

(i) Lending, exchanging, transferring,
investing for others, or safeguarding
financial assets other than money or
securities;

(ii) Providing any device or other
instrumentality for transferring money
or other financial assets; and

(iii) Arranging, effecting or facilitating
financial transactions for the account of
third parties.

These three categories encompass a
wide range of activities. Included in
these categories are some activities in
which financial holding companies and
national banks and their financial
subsidiaries are already permitted to
engage. For example, these categories
include providing safe deposit services,
electronic funds transfer activities,
credit and stored-value card activities,
securities brokerage activities, as well as
finder activities. The categories were
intended, however, to allow financial
holding companies and financial
subsidiaries to engage in activities that
were not otherwise permitted for these
companies.

The Board and the Secretary therefore
solicit comment regarding what
activities should be defined by rule to
be financial in nature or incidental to a
financial activity for purposes of

sections 4(k)(5) and 5136A(b)(3). In
addition, the Board and the Secretary
solicit comment on an interim rule that
creates a mechanism, described below,
that would permit agency action by
order on proposals to engage in specific
activities pursuant to section 4(k)(5).

Interim Rule

The Board and the Secretary are
promulgating, on an interim basis, rules
that create a procedure by which a
financial holding company or a
financial subsidiary may obtain a
determination from the Board or the
Secretary, respectively, that a specific
proposed activity does, in fact, fall
within one of the three defined types of
activities.

The interim rules also provide that
the Board and the Secretary will consult
with each other with regard to any
request for such a determination. This
consultation is required by section
4(k)(2)(A) of the BHC Act (12 U.S.C.
1843(k)(2)(A)), which requires the Board
to notify the Secretary of any request
under section 4(k) for a determination of
whether an activity is financial in
nature or incidental to a financial
activity, and by section 5136A(b)(1)(B)
(12 U.S.C. 24a(b)(1)(B)), which requires
similar notification and consultation for
proposals raised before the Secretary.
Following this consultation, the agency
to which the request was made will
promptly issue a written determination
regarding whether the specific proposed
activity falls within one of the three
categories of activities listed in sections
4(k)(5) and 5136A(b)(3). The Board and
the Secretary believe that requiring
financial holding companies and
financial subsidiaries that seek to
engage in particular activities pursuant
to section 4(k)(5) or section 5136A(b)(3)
to file requests with the appropriate
agency for approval of those activities is
necessary at this time because of the
broad scope of the statutory language.

Any request made under the interim
rules for a determination that an activity
falls within one of the three listed
categories must be submitted in writing
to the Board or the Secretary, as
appropriate, and must identify and
define the activity for which the
determination is sought, including a
precise description of what the activity
would involve and how and by what
entity it would be conducted. The
request must also include information
that supports the requested
determination, and in particular
information regarding how the proposed
activity falls into one of the three
categories and any other information
required by the Board or the Secretary.

In reviewing requests to find that a
specific activity falls within one of the
three categories, the Board and the
Secretary will take into account the
same factors each must consider when
determining whether any activity is
financial in nature or incidental to a
financial activity. These factors include,
among other things, changes in
marketplaces in which financial holding
companies and banks compete, changes
in the technology for delivering
financial services, and whether the
activity is necessary or appropriate to
allow financial holding companies and
their affiliates, or banks and their
subsidiaries, to compete effectively with
any company seeking to provide
financial services in the United States.2

The mechanism for reviewing specific
requests under sections 4(k)(5) and
5136A(b)(3) is being adopted on an
interim basis to allow interested
financial holding companies and
financial subsidiaries to take advantage
of these authorities immediately. The
agencies invite comment on this interim
mechanism.

The Board and the Secretary also
invite comment generally on what, if
any, activities should be defined by rule
to be within the authorities granted by
sections (4)(k)(5) and 5136A(b)(3). In
this regard, the Board’s Regulation Y
currently employs the term “financial
asset” primarily in connection with
securities and precious metals.3 The
Board and the Treasury solicit comment
regarding what other types of assets
should also be considered financial
assets for purposes of section 4(k)(5) and
section 5136A(b)(3). In this regard, the
Board and the Secretary believe that it
would be inconsistent with the
purposes of the GLB Act and the BHC
Act to treat as a financial asset any item
that can be purchased or acquired in
exchange for a financial instrument
such as cash.

Once the appropriate agency has
determined that a particular activity is
financial in nature or incidental to a
financial activity under sections 4(k)(5)
or 5136A(b)(3), either by rule or by
order, other financial holding
companies and financial subsidiaries
would be eligible to engage in the
activity if applicable requirements are
met. A financial holding company must
file a notice with the Board within 30
days after commencement of the
activity, in accordance with section
4(k)(6) of the BHC Act (12 U.S.C.
1843(k)(6)) and section 225.87 of the
Board’s Regulation Y (12 CFR 225.87). A
national bank seeking to engage in the

212 U.S.C. 24a(b)(2) and 1843(k)(3).
312 C.F.R. 225.28(b)(8)(ii)(B).
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activity through a financial subsidiary
must file a notice with the OCC in
accordance with section 5136A and
section 5.39(i) of the regulations of the
OCC (12 CFR 5.39(i)). In either case, the
company must conduct the activity in
accordance with the relevant order or
rule.

The Board and the Secretary invite
comment on all aspects of the proposal
and interim rules.

Plain Language

Section 722 of the GLB Act requires
the Board to use “plain language” in all
proposed and final rules published after
January 1, 2000. In light of this
requirement, the Board has sought to
present its proposed rule in a simple
and straightforward manner and has
included in the rule examples of
activities that would be permissible
under the proposed rule. The Board
invites comments on whether there are
additional steps the Board could take to
make the proposed rule easier to
understand.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the Agencies
certify that the interim rules would not
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The interim rules would reduce the
regulatory burden on financial holding
companies and financial subsidiaries of
national banks by permitting them to
engage in an expanded range of
activities, if they choose to do so. The
interim rules would apply to all
financial holding companies and
national bank financial subsidiaries,
regardless of their size. The interim
rules should enhance the ability of
financial holding companies and
financial subsidiaries, including small
financial holding companies and
financial subsidiaries, to compete with
other providers of financial services in
the United States and to respond to
technological and other changes in the
marketplace in which they compete.
Accordingly, a regulatory flexibility
analysis is not required.

Administrative Procedure Act

The provisions of the rule are
effective on January 2, 2001 on an
interim basis. Pursuant to 5 U.S.C. 553,
the Board and the Secretary find that it
is impracticable to review public
comments prior to the effective date of
the interim rule, and that there is good
cause to make the interim rule effective
on January 2, 2001, due to the fact that
the rule sets forth procedures to

implement statutory changes that
became effective on March 11, 2000.
Specifically, the rule sets forth a
mechanism through which the Board
and the Secretary may act on requests to
find particular activities to be
permissible for financial holding
companies or financial subsidiaries of
national banks pursuant to section
4(k)(5) or 5136A(b)(3). The Board and
the Secretary are seeking public
comment on all aspects of the interim
rule and will amend the rule as
appropriate after reviewing the
comments.

Paperwork Reduction Act

Board: In accordance with section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Ch. 35; 5 CFR 1320
Appendix A.1), the Board reviewed the
interim rule under the authority
delegated to the Board by the Office of
Management and Budget.

The collection of information
requirements in this interim rulemaking
are found in 12 CFR 225.86. This
information is required to evidence
compliance with the requirements of
Title I of the GLB Act, which amends
section 4 of the Bank Holding Company
Act (12 U.S.C. 1843). The respondents
are current and future bank holding
companies and foreign banking
organizations.

The specific written request cited in
12 CFR 225.86(d)(2) provides that a
financial holding company that wishes
to engage in a particular activity
pursuant to section 4(k)(5) of the BHC
Act and 12 CFR 225.86(b)(1) must file a
request with the Board that it find the
proposed activity to fall under one of
the three categories of activities listed in
section 4(k)(5) and 12 CFR 225.86(b)(1).
If the Board has previously determined
that the proposed activity falls under
one of those three categories, no such
request need be made. The request must
include information that specifically
describes the proposed activity, and that
articulates reasons why the activity
should be considered to fall under one
of the three listed activity categories.
There will be no reporting form for this
information collection. The agency form
number for this written request is FR
4012. The Federal Reserve estimates
that approximately 25 financial holding
companies will file the requests for
Board determination during the first
year and that it will take approximately
1 hour to file such request. This would
result in an estimated annual burden of
25 hours.

The OMB control number for this
interim rule is 7100-0292. The Federal
Reserve may not conduct or sponsor,
and an organization is not required to

respond to this information collection
unless the Board has displayed a valid
OMB control number.

A financial holding company may
request confidentiality for the
information contained in this
information collection pursuant to
sections (b)(4) and (b)(6) of the Freedom
of Information Act (5 U.S.C. 552(b)(4)
and (b)(6)).

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the Federal Reserve’s functions,
including whether the information has
practical utility; (b) the accuracy of the
Federal Reserve’s estimate of the burden
of the proposed information collection,
including the cost of compliance; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Comments on the collection of
information should be sent to the Office
of Management and Budget, Paperwork
Reduction Project, Washington, DC
20503, with copies of such comments to
be sent to Mary M. West, Federal
Reserve Board Clearance Officer,
Division of Research and Statistics, Mail
Stop 97, Board of Governors of the
Federal Reserve System, Washington,
DC 20551.

Treasury: This regulation is being
issued without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collection of
information contained in this regulation
has been reviewed under the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3507(j)) and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget
(OMB) under control number 1505—
0179. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

Comments concerning the collection
of information should be directed to
OMB, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, D.C., 20503, with copies to
Gary Sutton, Senior Banking Counsel,
Office of General Counsel, 1500
Pennsylvania Avenue NW., Room 2014,
Washington, DC 20220. Any such
comments should be submitted not later
than February 2, 2001. Comments are
specifically requested concerning:
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Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Secretary, including whether the
information will have practical utility;
the accuracy of the estimated burden
associated with the proposed collection
of information (see below); how to
enhance the quality, utility, and clarity
of the information to be collected; how
to minimize the burden of complying
with the proposed collection of
information, including the application
of automated collection techniques or
other forms of information technology;
and estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
regulation is in 12 CFR section 1501.2.
This information is required to request
that the Secretary determine that a
particular activity is included within
three general categories of activities and
therefore that it is financial in nature or
incidental to a financial activity. This
information will be used to enable the
Secretary to evaluate a request for such
a determination. The collection of
information is required to obtain a
benefit. The likely respondents are
national banks.

Estimated total annual reporting
burden: 100 hours.

Estimated average annual burden
hours per respondent: 20 hours.

Estimated number of respondents: 5.

Estimated annual frequency of
responses: once.

Executive Order 12866 Determination

The Department of the Treasury has
determined that this rule does not
constitute a “significant regulatory
action” for the purposes of Executive
Order 12866.

List of Subjects

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and record keeping
requirements, Securities.

12 CFR Part 1501

Administrative practice and
procedure, National banks, Reporting
and recordkeeping requirements.

Board of Governors of the Federal
Reserve System

12 CFR Chapter II
Authority and Issuance

For the reasons set out in the joint
preamble, the Board amends 12 CFR
Part 225 as follows:

PART 225—BANK HOLDING
COMPANY AND CHANGE IN BANK
CONTROL (REGULATION Y)

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 1831(i), 1831p-1, 1843(c)(8), 1843(k),
1844(b), 1972(1), 3106, 3108, 3310, 3331—
3351, 3907, and 3909.

2.In §225.86, a new paragraph (d) is
added and reserved; and a new
paragraph (e) is added to read as
follows:

§225.86 What activities are permissible for
financial holding companies?
* * * * *

(e) Activities permitted under section
4(k)(5) of the Bank Holding Company
Act (12 U.S.C. 1843(k)(5)).

(1) The following types of activities
are financial in nature or incidental to
a financial activity when conducted
pursuant to a determination by the
Board under paragraph (e)(2) of this
section:

(i) Lending, exchanging, transferring,
investing for others, or safeguarding
financial assets other than money or
securities;

(ii) Providing any device or other
instrumentality for transferring money
or other financial assets; and

(iii) Arranging, effecting, or
facilitating financial transactions for the
account of third parties.

(2) Review of specific activities.

(i) Is a specific request required? A
financial holding company that wishes
to engage on the basis of paragraph
(e)(1) of this section in an activity that
is not otherwise permissible for a
financial holding company must obtain
a determination from the Board that the
activity is permitted under paragraph
(e)(1).

(ii) Consultation with the Secretary of
the Treasury. After receiving a request
under this section, the Board will
provide the Secretary of the Treasury
with a copy of the request and consult
with the Secretary in accordance with
section 4(k)(2)(A) of the Bank Holding
Company Act (12 U.S.C. 1843(k)(2)(A)).

(ii1) Board action on requests. After
consultation with the Secretary, the
Board will promptly make a written
determination regarding whether the
specific activity described in the request
is included in an activity category listed
in paragraph (e)(1) of this section and is
therefore either financial in nature or
incidental to a financial activity.

(3) What factors will the Board
consider? In evaluating a request made
under this section, the Board will take
into account the factors listed in section
4(k)(3) of the BHC Act (12 U.S.C.

1843(k)(3)) that it must consider when
determining whether an activity is
financial in nature or incidental to a
financial activity.

(4) What information must the request
contain? Any request by a financial
holding company under this section
must be in writing and must:

(i) Identify and define the activity for
which the determination is sought,
specifically describing what the activity
would involve and how the activity
would be conducted; and

(ii) Provide information supporting
the requested determination, including
information regarding how the proposed
activity falls into one of the categories
listed in paragraph (e)(1) of this section,
and any other information required by
the Board concerning the proposed
activity.

By order of the Board of Governors of the
Federal Reserve System.
Dated: December 27, 2000.
Jennifer J. Johnson,
Secretary of the Board.

Department of the Treasury
12 CFR Chapter XV
Authority and Issuance

For the reasons set forth in the
preamble, the Department of the
Treasury amends Part 1501 to Chapter
XV of Title 12, to read as follows:

PART 1501—FINANCIAL
SUBSIDIARIES

1. The authority citation for part 1501
continues to read as follows:

Authority: Section 5136A of the Revised
Statutes (12 U.S.C. 24a).

2. Section 1501.2 is redesignated as
§1501.3.

3. Anew §1501.2 is added to read as
follows:

§1501.2 What activities has the Secretary
determined to be financial in nature or
incidental to a financial activity?

(a) Activities permitted under section
5136A(b)(3) of the Revised Statutes (12
U.S.C. 24a(b)(3)).

(1) The following types of activities
are financial in nature or incidental to
a financial activity when conducted
pursuant to a determination by the
Secretary under paragraph (a)(2) of this
section:

(i) Lending, exchanging, transferring,
investing for others, or safeguarding
financial assets other than money or
securities;

(ii) Providing any device or other
instrumentality for transferring money
or other financial assets; and

(iii) Arranging, effecting, or
facilitating financial transactions for the
account of third parties.
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(2) Review of specific activities.

(i) Is a specific request required? A
financial subsidiary that wishes to
engage on the basis of paragraph (a)(1)
of this section in an activity that is not
otherwise permissible for a financial
subsidiary must obtain a determination
from the Secretary that the activity is
permitted under paragraph (a)(1).

(ii) Consultation with the Board of
Governors of the Federal Reserve
System. After receiving a request under
this section, the Secretary will provide
the Board of Governors of the Federal
Reserve System (Board) with a copy of
the request and consult with the Board
in accordance with section
5136A(b)(1)(B)(i) of the Revised Statutes
(12 U.S.C. 24a(b)(1)(B)(1)).

(iii) Secretary action on requests.
After consultation with the Board, the
Secretary will promptly make a written
determination regarding whether the
specific activity described in the request
is included in an activity category listed
in paragraph (a)(1) of this section and is
therefore either financial in nature or
incidental to a financial activity.

(3) What factors will the Secretary
consider? In evaluating a request made
under this section, the Secretary will
take into account the factors listed in
section 5136A(b)(2) of the Revised
Statutes (12 U.S.C. 24a(b)(2)) that the
Secretary must consider when
determining whether an activity is
financial in nature or incidental to a
financial activity.

(4) What information must the request
contain? Any request by financial
subsidiary under this section must be in
writing and must:

(i) Identify and define the activity for
which the determination is sought,
specifically describing what the activity
would involve and how the activity
would be conducted; and

(ii) Provide information supporting
the requested determination, including
information regarding how the proposed
activity falls into one of the categories
listed in paragraph (a)(1) of this section,
and any other information required by
the Secretary concerning the proposed
activity.

(b) [Reserved]

Dated: December 27, 2000.
Gregory A. Baer,

Assistant Secretary for Financial Institutions,
Department of the Treasury.

[FR Doc. 01—42 Filed 1-2—-01; 8:45 am]
BILLING CODE 6210-10-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM181; Special Conditions No.
25-171-SC]

Special Conditions: Dassault Aviation
Mystere-Falcon 50; High-Intensity
Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Dassault Aviation Mystere-
Falcon 50 airplanes modified by Garrett
Aviation Services. These modified
airplanes will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes. The modification
incorporates the installation of dual
attitude heading reference systems that
perform critical functions. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of high-
intensity-radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is December 20,
2000. Comments must be received on or
before February 2, 2001.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate,
Attention: Rules Docket (ANM-114),
Docket No. NM181, 1601 Lind Avenue
SW., Renton, Washington 98055—4056;
or delivered in duplicate to the
Transport Airplane Directorate at the
above address. All comments must be
marked: Docket No. NM181. Comments
may be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Meghan Gordon, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—-4056;
telephone (425) 227-2138; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective upon issuance;
however, interested persons are invited
to submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket number and be
submitted in duplicate to the address
specified above. The Administrator will
consider all communications received
on or before the closing date for
comments. These special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to these special
conditions must include a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Docket No. NM181.” The
postcard will be date stamped and
returned to the commenter.

Background

On November 1, 2000, Garrett
Aviation Services, 1200 North Airport
Drive Capital Airport, Springfield, IL,
applied for a Supplemental Type
Certificate (STC) to modify Dassault
Aviation Mystere-Falcon 50 airplanes.
The Model Falcon 50 is a small
transport category airplane, powered by
three AlliedSignal Model TFE 731-3-1C
turbofans with a maximum takeoff
weight of 38,800 pounds. This airplane
operates with a 2-pilot crew and can
hold up to 19 passengers. The
modification incorporates the
installation of dual Collins AHS-3000
Attitude Heading Reference Systems.
The AHS-3000 is a replacement for the
existing electro-mechanical vertical and
directional gyro’s, while also providing
additional functional capability and
redundance in the system. The avionics/
electronics and electrical systems
installed in this airplane have the
potential to be vulnerable to high-
intensity radiated fields (HIRF) external
to the airplane.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Garrett Aviation Services must
show that the Dassault Aviation
Mystere-Falcon 50 airplanes, as
changed, continue to meet the
applicable provisions of the regulations
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incorporated by reference in Type
Certificate No. A46EU, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
included in the certification basis for
the Dassault Aviation Mystere-Falcon 50
airplanes include Title 14, Code of
Federal Regulations (14 CFR) part 25, as
amended by Amendments 25-1 through
25-34, plus additional requirements
listed in the type certificate data sheet
that are not relevant to these special
conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for an airplane because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, these Dassault Aviation
Mystere-Falcon 50 airplanes must
comply with the fuel vent and exhaust
emission requirements of part 34 and
the noise certification requirements of
part 36.

Special conditions, as appropriate, are
issued in accordance with § 11.49, after
public notice, as required by §§11.28
and 11.29(b), and become part of the
type certification basis in accordance
with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should Garrett Aviation
Services apply at a later date for a
supplemental type certificate to modify
any other model included on the same
type certificate to incorporate the same
novel or unusual design feature, these
special conditions would also apply to
the other model under the provisions of
§21.101(a)(1).

Novel or Unusual Design Features

As noted earlier, the Dassault-
Aviation Mystere-Falcon airplanes
modified by Garrett Aviation Services
will incorporate a new attitude heading
reference system that will perform
critical functions. This system may be
vulnerable to high-intensity radiated
fields external to the airplane. The
current airworthiness standards of part
25 do not contain adequate or
appropriate safety standards for the
protection of this equipment from the
adverse effects of HIRF. Accordingly,
this system is considered to be a novel
or unusual design feature.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved that is equivalent to that
intended by the regulations
incorporated by reference, special
conditions are needed for the Dassault
Aviation Mystere Falcon 50 airplanes
modified by Garrett Aviation Services.
These special conditions require that
new avionics/electronics and electrical
systems that perform critical functions
be designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications coupled
with electronic command and control of
the airplane, the immunity of critical
avionics/electronics and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 or 2 below:

1. A minimum threat of 100 volts rms
per meter electric field strength from 10
KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated. Both peak
and average field strength components
from the Table are to be demonstrated.

Field strength (volts per
Frequency meter)
Peak Average

10 kHz-100 kHz 50 50
100 kHz-500

[ A 50 50
500 kHz—2 MHz 50 50
2 MHz-30 MHz 100 100
30 MHz-70 MHz 50 50
70 MHz-100

MHz ... 50 50
100 MHz-200

MHz ... 100 100
200 MHz-400

MHz ... 100 100
400 MHz-700

MHz ... 700 50
700 MHz-1 GHz 700 100
1 GHz-2 GHz ... 2000 200
2 GHz-4 GHz ... 3000 200
4 GHz—6 GHz ... 3000 200
6 GHz-8 GHz ... 1000 200
8 GHz-12 GHz 3000 300
12 GHz-18 GHz 2000 200
18 GHz-40 GHz 600 200

The field strengths are expressed in terms of
peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to Dassault
Aviation Mystere-Falcon 50 airplanes
modified by Garrett Aviation Services.
Should Garrett Aviation Services apply
at a later date for a supplemental type
certificate to modify any other model
included on the same type certificate to
incorporate the same novel or unusual
design feature, these special conditions
would apply to that model as well
under the provisions of § 21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on the
Dassault Aviation Mystere-Falcon 50
airplanes modified by Garrett Aviation
Services. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
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contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for
Dassault Aviation Mystere-Falcon 50
airplanes modified by Garrett Aviation
Services.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on
December 20, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-89 Filed 1-2—01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-190-AD; Amendment
39-12057; AD 2000-26-07]

RIN 2120-AA64
Airworthiness Directives; British

Aerospace Model BAe 146 and Model
Avro 146-RJ Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model BAe 146 and Model Avro 146-R]
series airplanes, that requires revising
the Airworthiness Limitations Section
of the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and inspections to
detect fatigue cracking in certain
structures. This amendment is
prompted by issuance of a revision to
the airworthiness limitations of the
BAe/Avro 146 Aircraft Maintenance
Manual, which specifies new
inspections and compliance times for
inspection and replacement actions. The
actions specified by this AD are
intended to ensure that fatigue cracking
of certain structural elements is detected
and corrected; such fatigue cracking
could adversely affect the structural
integrity of these airplanes.

DATES: Effective February 7, 2001.
ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace Regional
Aircraft American Support, 13850
Mclearen Road, Herndon, Virginia
20171. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all British
Aerospace Model BAe 146 and Model
Avro 146-R] series airplanes was
published in the Federal Register on

October 30, 2000 (65 FR 64638). That
action proposed to require revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and inspections to
detect fatigue cracking in certain
structures.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 45 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $2,700, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
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substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-07 British Aerospace Regional
Aircraft (Formerly British Aerospace
Regional Aircraft Limited, Avro
International Aerospace Division;
British Aerospace, PLC; British
Aerospace Commercial Aircraft
Limited): Amendment 39-12057. Docket
99-NM-190-AD.

Applicability: All Model BAe 146 and

Model Avro 146—R] series airplanes,

certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure continued structural integrity of
these airplanes, accomplish the following:

Airworthiness Limitations Revision

(a) Within 30 days after the effective date
of this AD, revise the Airworthiness
Limitations Section (ALS) of the Instructions
for Continued Airworthiness by
incorporating Section 05—-10-01, Revision 65,
dated August 3, 1999, of Chapter 5 of the

BAe/Avro 146 Aircraft Maintenance Manual
(AMM), into the ALS. This section references
other sections of the AMM. The applicable
revision level of the referenced sections is
that in effect on the effective date of this AD.
(b) Except as specified in paragraph (c) of
this AD: After the actions specified in
paragraph (a) of this AD have been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
document listed in paragraph (a) of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Effective Date

(e) This amendment becomes effective on
February 7, 2001.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-29 Filed 1-2—01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-250-AD; Amendment
39-12058; AD 2000-26-08]

RIN 2120-AA64
Airworthiness Directives; British

Aerospace (Jetstream) Model 4101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
(Jetstream) Model 4101 airplanes, that

requires revising the Airworthiness
Limitations Section of the Instructions
for Continued Airworthiness to
incorporate life limits for certain items
and inspections to detect fatigue
cracking in certain structures. This
amendment is prompted by issuance of
a revision to the airworthiness
limitations of the British Aerospace J41
Aircraft Maintenance Manual. The
actions specified by this AD are
intended to ensure that fatigue cracking
of certain structural elements is detected
and corrected; such fatigue cracking
could adversely affect the structural
integrity of these airplanes.

DATES: Effective February 7, 2001.

ADDRESSES: Information pertaining to
this amendment may be obtained from
British Aerospace Regional Aircraft
American Support, 13850 Mclearen
Road, Herndon, Virginia 20171. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT.:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all British
Aerospace (Jetstream) Model 4101
airplanes was published in the Federal
Register on October 20, 2000 (65 FR
63023). That action proposed to require
revising the Airworthiness Limitations
Section of the Instructions for
Continued Airworthiness to incorporate
life limits for certain items and
inspections to detect fatigue cracking in
certain structures.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion
The FAA has determined that air

safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 59 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
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the proposed actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $3,540, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-08 British Aerospace Regional
Aircraft [Formerly Jetstream Aircraft
Limited; British Aerospace (Commercial
Aircraft) Limited]: Amendment 39—
12058. Docket 99-NM-250-AD.

Applicability: All Model Jetstream 4101
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure continued structural integrity of
these airplanes, accomplish the following:

Airworthiness Limitations Revision

(a) Within 30 days after the effective date
of this AD, revise the Airworthiness
Limitations Section (ALS) of the Instructions
for Continued Airworthiness by
incorporating Section 05-10-10,
“Airworthiness Limitations Description and
Operation,” dated July 15, 1999, of the
British Aerospace J41 Aircraft Maintenance
Manual (AMM) into the ALS.

(b) Except as provided by paragraph (c) of
this AD: After the actions specified in
paragraph (a) of this AD have been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
document listed in paragraph (a) of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a

location where the requirements of this AD
can be accomplished.
Effective Date

(e) This amendment becomes effective on
February 7, 2001.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 01-30 Filed 1-2—01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-201-AD; Amendment
39-12059; AD 2000-26-09]

RIN 2120-AA64
Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Dornier Model 328-100
series airplanes, that requires revising
the Airworthiness Limitations Section
of the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and inspections to
detect fatigue cracking in certain
structures. This amendment is
prompted by issuance of new revisions
to the Dornier 328 Airworthiness
Limitations Document. The actions
specified by this AD are intended to
ensure that fatigue cracking of certain
structural elements is detected and
corrected; such fatigue cracking could
adversely affect the structural integrity
of these airplanes.

DATES: Effective February 7, 2001.
ADDRESSES: The service information
referenced in this AD may be obtained
from Fairchild Dornier, Dornier
Luftfahrt GmbH, P.O. Box 1103, D-
82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.
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SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Dornier Model
328-100 series airplanes was published
in the Federal Register on October 17,
2000 (65 FR 61287). That action
proposed to require revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and inspections to
detect fatigue cracking in certain
structures.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 50 Dornier
Model 328-100 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the required
AD on U.S. operators is estimated to be
$3,000, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time

necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-09 Dornier Luftfahrt GMBH:
Amendment 39-12059. Docket 97-NM—
201-AD.

Applicability: All Model 328—100 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure continued structural integrity of
these airplanes, accomplish the following:

Airworthiness Limitations Revision

(a) Within 30 days after the effective date
of this AD, revise the Airworthiness
Limitations Section (ALS) of the Instructions
for Continued Airworthiness by
incorporating Revision 13 of the Dornier 328
Airworthiness Limitations Document (ALD),
TM-ALD-010693—-ALL, dated ]uly 25,1997,
and the Temporary Revision (TR) documents
into the Airworthiness Limitations Section
(ALS) listed in the following table:

TR number

Date of issue

TR ALD-042
TR ALD-048 ...
TR ALD-050 ...
TR ALD-052
TR ALD-053
TR ALD-054 ...
TR ALD-055
TR ALD-056
TR ALD-057 ...
TR ALD-059
TR ALD-062
TR ALD-063 ...
TR ALD-064 ...
TR ALD-065 ...
TR ALD-067
TR ALD-068
TR ALD-070

January 31, 1997
May 12, 1998
October 2, 1997
December 11, 1997
April 29, 1998

May 12, 1998

May 26, 1998

July 22, 1998
October 23, 1998
December 11, 1998
May 18, 1999
August 10, 1999
October 10, 1999
November 26, 1999
February 7, 2000
February 4, 2000
May 25, 2000
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Note 2: When the TR documents have been
incorporated into the latest issue of the
general revisions of the ALD, the general
revisions may be incorporated into the ALS,
provided that the information contained in
the general revisions is identical to that
specified in the TR documents.

(b) Except as provided in paragraph (c) of
this AD: After the actions specified in
paragraph (a) of this AD have been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
documents listed in paragraph (a) of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Effective Date

(e) This amendment becomes effective on
February 7, 2001.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-31 Filed 1-2—-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-249-AD; Amendment
39-12060; AD 2000-26-10]

RIN 2120-AA64
Airworthiness Directives; BAe

Systems (Operations) Limited Model
ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),

applicable to all BAe Systems
(Operations) Limited Model ATP
airplanes, that requires revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and inspections to
detect fatigue cracking in certain
structures. This amendment is
prompted by issuance of a revision to
the airworthiness limitations of the
British Aerospace ATP Aircraft
Maintenance Manual, which specifies
new inspections and compliance times
for inspection and replacement action.
The actions specified by this AD are
intended to ensure that fatigue cracking
of certain structural elements is detected
and corrected; such fatigue cracking
could adversely affect the structural
integrity of these airplanes.

DATES: Effective February 7, 2001.
ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace Regional
Aircraft American Support, 13850
Mclearen Road, Herndon, Virginia
20171. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all British
Aerospace BAe Model ATP airplanes
was published in the Federal Register
on October 24, 2000 (65 FR 63556). That
action proposed to require revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and inspections to
detect fatigue cracking in certain
structures.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposed rule or the FAA’s
determination of the cost to the public.

Manufacturer Name Change

The manufacturer name in the final
rule has been changed from British
Aerospace to BAe Systems (Operations)

Limited to reflect the recent company
name change.

Conclusion

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 10 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $600, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-10 BAe Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
12060. Docket 99-NM—-249-AD.

Applicability: All Model ATP airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure continued structural integrity of
these airplanes, accomplish the following:

Airworthiness Limitations Revision

(a) Within 30 days after the effective date
of this AD, revise the Airworthiness
Limitations Section (ALS) of the Instructions
for Continued Airworthiness by
incorporating Section 05-00-00, dated
August 15, 1997, of the British Aerospace
ATP Aircraft Maintenance Manual (AMM),
dated October 15, 1999, into the ALS. This
section references other chapters of the
AMM. The applicable revision level of the
referenced chapters is that in effect on the
effective date of this AD.

(b) Except as provided by paragraph (c) of
this AD: After the actions specified in
paragraph (a) of this AD have been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
document listed in paragraph (a) of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Effective Date

(e) This amendment becomes effective on
February 7, 2001.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-32 Filed 1-2—-01; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8916]
RIN 1545-AY?29

Application of Section 904 to Income
Subject to Separate Limitations and
Section 864(e) Affiliated Group
Expense Allocation and
Apportionment Rules

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
Income Tax Regulations relating to the
section 864(e)(5) and (6) rules on
affiliated group interest and other
expense allocation and apportionment
and to the section 904(d) foreign tax
credit limitation. Changes to the
applicable laws were made by the Tax
Reform Act of 1986, the Technical and
Miscellaneous Revenue Act of 1988, the
Revenue Reconciliation Act of 1993,
and the Taxpayer Relief Act of 1997.
These regulations provide guidance

needed to comply with those changes
and affect individuals and corporations
claiming foreign tax credits.

DATES: Effective Date: These regulations
are effective January 3, 2001.

Applicability Dates: The specific dates
of applicability of these regulations are
as follows:

The amendments to §§1.861-9,
1.861-11, and 1.861—14 generally apply
to taxable years beginning after
December 31, 1989. The dates of
applicability are stated in § 1.861—
9(h)(5)(i) and (ii), § 1.861-11(d)(8), and
§1.861-14(d)(1), (d)(2)(i), and (d)(2)(ii).

The amendment to § 1.904—4(b)(1)(i)
applies to taxable years beginning after
December 31, 1992.

The amendments to § 1.904—4(e)(3)(ii)
and (e)(3)(iv) apply to taxable years
beginning after December 31, 2000.

The amendments to § 1.902—
1(d)(3)(ii), § 1.904-4(c)(5)(v), (c)(B)(iv),
(c)(7)(ii), (c)(7)(iii), (c)(8) Example 9, and
(g)(3), and to § 1.904-5(d)(2) and (m)
apply to taxable years beginning after
December 31, 1986. However, for
taxable years beginning before January
1, 2001, taxpayers may rely on § 1.904—
4(c)(6)(iv) and (g)(3)(ii), (iii), and (iv) of
regulations project REG-209527-92,
INTL-1-92, published at 1992-1 C.B.
1209. See §601.601(d)(2) of 26 CFR part
601 revised April 1, 2000.

The amendments to § 1.904—5(a)(3),
(g), (h)(4), and (i)(1), (3), and (4) apply
to taxable years beginning after
December 31, 2000. However, taxpayers
may choose to apply the rule of § 1.904—
5(i)(3) in taxable years beginning after
December 31, 1991, provided that the
taxpayer makes appropriate adjustments
to eliminate any double benefit arising
from the application of the rule to
taxable years that are not open for
assessment.

ADDRESSES: Send submissions to:
Regulations Unit CC (REG-106409-00),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, submissions may be hand-
delivered between the hours of 8 a.m.
and 5 p.m. to Regulations Unit CC
(REG-106409-00), Courier’s Desk,
Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC or sent electronically, via the IRS
Internet site at: http://www.irs.gov/
tax_regs/regslist.html.

FOR FURTHER INFORMATION CONTACT:
Bethany A. Ingwalson at (202) 622—-3850
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On May 14, 1992, a notice of
proposed rulemaking (INTL-1-92,
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1992-1 C.B. 1209) was published in the
Federal Register (57 FR 20660),
proposing amendments to the temporary
Income Tax Regulations (26 CFR part 1)
under section 864(e)(5) and (6) and to
the Income Tax Regulations (26 CFR
part 1) under section 904(d). The
proposed regulations under section
864(e)(5) and (6) concern the allocation
and apportionment of interest expense
and certain other expenses within an
affiliated group for alternative minimum
tax purposes. The proposed regulations
under section 904(d) provide rules for
determining a taxpayer’s foreign tax
credit limitation.

Also on May 14, 1992, final
regulations (TD 8412, 1992-1 C.B. 271)
under section 904(d) of the Internal
Revenue Code of 1986 (Code) were
published in the Federal Register (57
FR 20639). The final regulations added
provisions that were reserved in final
regulations (TD 8214, 1988-2 C.B. 220)
published in the Federal Register (53
FR 27006) in 1988 and also made other
changes to the 1988 final regulations.
Written comments were received with
respect to the final and proposed
regulations and a public hearing was
held on September 24, 1992.

On July 8, 1996, additional proposed
amendments to the Income Tax
Regulations under section 904 (REG—
209750-95, 19962 C.B. 484) were
published in the Federal Register (61
FR 35696), addressing the grouping
rules under § 1.904—4(c). On January 11,
1999, final regulations (TD 8805, 1999—
1 C.B. 371) were published in the
Federal Register (64 FR 1505) finalizing
these amendments and portions of the
1992 proposed regulations, with
modifications.

The significant points raised by the
comments to the 1992 final and
proposed regulations and at the hearing,
and the changes made to the proposed,
temporary, and final regulations, are
discussed in the remainder of the
preamble. After consideration of the
comments received, the below-
described amendments to the 1992 final
regulations under section 904 and to the
final regulations under section 864 are
adopted as modified by this Treasury
decision.

Explanation of Provisions

I. Sections 1.861-9, 1.861-11, and
1.861-14

The proposed regulations under
§§1.861-9, 1.861-11, and 1.861-14 are
finalized substantially as proposed, and
the corresponding provisions of the
temporary regulations are removed. For
purposes of the alternative minimum
tax (AMT), for taxable years beginning

after December 31, 1989, the dividends
received deduction under section 243
does not apply to the portion of a
dividend attributable to income that is
exempt from tax under section 936 or
30A. See section 56(g)(4)(C). Therefore,
the exempt portion of the dividend is,
in effect, included in adjusted current
earnings (ACE) for purposes of
computing the dividend recipient’s
alternative minimum taxable income.
Dividends from a corporation with
respect to which an election is in effect
under section 936 or 30A (a section 936
corporation) are eligible for the
dividends received deduction for
regular tax purposes. Section
243(b)(1)(B)(ii).

To the extent included in income,
dividends from a section 936
corporation to an affiliated United
States corporation do not qualify for
look-through treatment under section
904(d)(3) and § 1.904-5. Under sections
904, 861(a)(2)(A), and 862(a)(2), such
amounts generally are treated as foreign
source passive income (except as
otherwise provided in section 904(g)).
For taxable years beginning after
December 31, 1993, section
56(g)(4)(C)(iii)(IV), added to the Code as
part of the Revenue Reconciliation Act
of 1993 (Pub. L. 103-66, 107 Stat.
312)(RRA 1993), creates an AMT foreign
tax credit separate limitation for
dividend income attributable to income
that is exempt from tax under section
936 or 30A. The separate limitation
applies solely for AMT purposes.

Thus, for taxable years beginning after
December 31, 1989, and before January
1, 1994, the portion of the dividends
from section 936 corporations that are
added back into alternative minimum
taxable income as ACE adjustments are
subject to the separate limitation for
passive income under section 904(d)(2)
for AMT foreign tax credit purposes. For
taxable years beginning after December
31, 1993, dividends from section 936
corporations are subject to a separate
AMT foreign tax credit limitation. In
addition, for taxable years beginning
after December 31, 1995, corporations
eligible for a credit under section 30A
are treated as section 936 corporations,
under sections 30A(e) and
56(g)(4)(C)(iii)(VI).

Treasury and the IRS proposed
changes to the temporary regulations in
order to exclude section 936
corporations from the affiliated group
solely for purposes of allocating
expenses in determining the amount of
the group’s foreign source alternative
minimum taxable income, which affects
the AMT foreign tax credit. This change
has the effect of increasing the amount
of interest and other expenses

apportioned to dividend income from a
section 936 corporation. The regulations
were intended to mitigate the treatment,
for AMT foreign tax credit purposes, of
section 936 corporation dividends as
passive income and would similarly
mitigate the treatment of such dividends
as separate limitation income in post-
1993 taxable years.

Commentators wrote and testified at
the public hearing that Treasury and the
IRS do not have statutory authority to
issue regulations under section 864(e)(5)
excluding section 936 corporations from
the affiliated group solely for AMT
purposes. They contended that the AMT
and regular tax systems must remain
parallel unless a deviation is
appropriate for simplification purposes.
However, the enactment of a separate
limitation category for certain portions
of dividends from section 936
corporations for AMT purposes,
effective for taxable years beginning
after 1993, demonstrates that, because of
the ACE adjustment, the AMT and
regular tax foreign tax credit systems
cannot operate exactly alike with
respect to dividend income from section
936 corporations.

The amendments were proposed to
apply to taxable years beginning after
December 31, 1991. In response to a
comment, the applicability date of the
amendments to the regulations under
§§1.861-9, 1.861-11, and 1.861-14 has
been changed to taxable years beginning
after December 31, 1989, to conform to
the effective date of the statutory
change. The regulations also provide a
definition of section 936 corporations
that reflects the enactment of section
30A.

In addition, the regulations move the
flush text at the end of §1.861-11T(d)(6)
to anew §1.861-11(d)(7). The new
paragraph (d)(7) provides, among other
things, that the attribution rules of
section 1563(e) rather than the rules of
section 318 will apply to determine
indirect ownership for purposes of
§1.861-11T(d)(6). The change in the
regulations to refer to section 1563(e) is
consistent with paragraph 7 of Notice
89-91 (1989-2 C.B. 408), which stated
that the IRS intends that the reference
in §1.861-11T(d)(6) to section 318
should instead be a reference to section
1563(e), effective for all post-1986
taxable years.
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II. Section 1.904

A. Changes to the 1992 Proposed
Regulations

1. Distributions From Controlled
Foreign Corporations That Are Not
Eligible for Look-Through Treatment

Section 1.904—4(g)(3)(i) provides that
distributions made by a controlled
foreign corporation (CFC) from earnings
and profits accumulated before the
distributing corporation became a CFC
are treated as dividends from a
noncontrolled section 902 corporation.
The final regulations reorganize the
provisions of § 1.904—4(g)(3) and
include a reserved paragraph at § 1.904—
4(g)(3)(1)(C). The regulations are
proposed to be amended in a separate
document (REG—104683-00) published
elsewhere in this issue of the Federal
Register to address the effect of an
intervening period when the
corporation was not a CFC on the
eligibility of the distributions for look-
through treatment.

Prior to amendment by the Taxpayer
Relief Act of 1997 (Public Law 105—-34,
107 Stat. 312) (TRA 1997), section
904(d)(2)(E)(i) provided that a CFC
would not be treated as a noncontrolled
section 902 corporation with respect to
distributions from earnings and profits
that were accumulated while the
corporation was a CFC and, except as
provided in regulations, the taxpayer
was a United States shareholder in such
corporation. The rule limiting look-
through treatment to earnings and
profits accumulated while the taxpayer
was a United States shareholder was
repealed by TRA 1997, applicable for
distributions after August 5, 1997.

With respect to distributions before
August 6, 1997, § 1.904—4(g)(3)(ii)
through (iv) of the proposed regulations
significantly limited the circumstances
under which a dividend paid to a new
United States shareholder by a CFC out
of earnings and profits accumulated
while it was a CFC (but before the
recipient became a United States
shareholder) would be treated as
dividends from a noncontrolled section
902 corporation. The final regulations at
§ 1.904—4(g)(3)(ii)(A) retain the
proposed rule denying look-through
treatment only to new United Sates
shareholders that acquire more than 90
percent of a CFC. This rule relaxed the
statutory limitation to the extent
necessary to avoid the administrative
burdens that would arise if more than
one United States shareholder were
entitled to look-through treatment on
distributions of post-1986 undistributed
earnings but the look-through pools for

each new shareholder began in different
years.

Commentators argued that the
regulations should be further expanded
to allow look-through on pre-acquisition
earnings for all new shareholders that
acquire at least 10 percent of the voting
power of the stock of a CFC, that is, to
all new shareholders entitled to
compute a credit for deemed-paid taxes
under section 902 and section 960.
Treasury and the IRS declined to adopt
the suggestion, because the proposed
regulations already relaxed the statutory
requirement to an appropriate extent.

A commentator suggested that the
intra-group acquisition rule in § 1.904—
4(g)(3)(ii)(C) of the proposed regulations
(paragraph (g)(3)(ii)(B) of the final
regulations) should be revised to apply
when the new and old shareholders of
a CFC are related under the attribution
rules of sections 318 and 958, rather
than only to transfers within an
affiliated group. Other commentators
requested that the exception be
expanded to apply to nontaxable
transfers of stock in which the new and
old shareholders cease to be members of
the same affiliated group. Treasury and
the IRS decline to expand the scope of
the intra-group exception to the 90-
percent shareholder rule, which applies
only for distributions prior to August 6,
1997. The final regulations clarify the
rule of the proposed regulations that the
dividend recipient and the immediately
preceding owner (or owners) must be
members of the same affiliated group
both when the recipient acquires the
stock of the distributing corporation
from the immediately preceding owner
and when the recipient receives the
dividend.

In response to a comment, the
regulations clarify the LIFO ordering
rule in § 1.904—4(g)(3)(iii) of the
proposed regulations (paragraph
(g)(3)(ii)(C) of the final regulations) for
determining whether a distribution from
a CFC is attributable to the period after
a more-than-90-percent United States
shareholder became a United States
shareholder. The final regulations state
that such a distribution comes first from
the pool of post-acquisition
undistributed earnings, next from the
10/50 pool of post-1986 undistributed
earnings attributable to the pre-
acquisition period, if any, and finally on
a LIFO basis from any pre-acquisition
earnings and profits attributable to pre-
1987 accumulated profits.

To reflect the amendments made to
section 904(d)(2)(E)(i) by TRA 1997, the
final regulations provide at § 1.904—
4(g)(3)(ii)(D) that the denial of look-
through treatment to new more-than-90-
percent shareholders for distributions of

earnings and profits accumulated before
the recipient became a United States
shareholder applies only to
distributions made before August 6,
1997. Section 1.904—4(g)(3) has been
reorganized to separate the rules under
section 904(d)(2)(E) that are applicable
to distributions after August 5, 1997,
from the rules that are applicable only
to distributions on or before that date.

Rules substantially identical to the
proposed section 904 regulations were
proposed in 1995 under section 902. See
Prop. Reg. § 1.902-1(d)(2)(ii) through
(iv) (69 FR 2049; 1995-1 C.B. 959, 970),
and the reserved paragraph at § 1.902—
1(d)(3)(ii)(1997). A commentator noted
that the effective date included in the
proposed section 902 regulations
applied to taxable years beginning after
December 31, 1986, while the proposed
applicability date for the substantially
identical regulations proposed under
section 904(d) applied to taxable years
beginning after December 31, 1991.
Since section 904(d)(2)(E)(i) applies to
all taxable years beginning after 1986,
the final regulations adopt the earlier
applicability date, and amend the
reserved paragraph at § 1.902-1(d)(3)(ii)
to add a cross reference to the final
section 904 regulations.

2. Succeeding Shareholders’ Treatment
of Additional Taxes on Previously
Taxed Income Recognized by Prior
Shareholders

In response to a comment, § 1.904—
4(c)(6)(iv) of the proposed regulations is
revised. Section 1.904—4(c)(6) provides
rules for applying the high-tax kick-out
from the passive limitation category
when additional taxes are paid or
deemed paid with respect to a
distribution of previously taxed passive
income that had been included in
income in an earlier year under section
951(a)(1). Paragraph (c)(6)(iv) applies
when a new shareholder acquires stock
in a controlled foreign corporation after
income has been included in the prior
shareholder’s income under section
951(a)(1) but before the income is
distributed and subjected to additional
foreign tax.

As proposed, paragraph (c)(6)(iv)
provided that new shareholders entitled
to look-through treatment on
distributions of pre-acquisition earnings
(U.S. shareholders that acquired 90
percent or less of the distributing
corporation) would place the additional
taxes in the general limitation category.
However, new shareholders who were
not entitled to look-through treatment
(because the shareholder acquired more
than 90 percent of the distributing
corporation) would place the taxes in
the general limitation or noncontrolled
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section 902 corporation category,
depending on whether or not the
associated income inclusion of the prior
shareholder was high-taxed income.

A commentator argued that the latter
rule’s dependence on whether income
was high-taxed or not in the hands of
the previous shareholder, for purposes
of determining the treatment of the taxes
in the hands of a new 90-percent
shareholder, added unnecessary
complexity. In response to the
comment, the regulations amend
§ 1.904—4(c)(6)(iv) to provide that a
shareholder not entitled to look-through
on pre-acquisition earnings must treat
the additional taxes as allocable to the
noncontrolled section 902 corporation
dividend category. The revised rule
applies to taxable years beginning after
December 31, 1991. However, taxpayers
may rely on the proposed regulations for
taxable years beginning before January
1, 2001.

The final regulations adopt the
proposed rule that a shareholder
entitled to look-through treatment on
pre-acquisition earnings treats
additional taxes imposed on
distributions of previously taxed passive
income as allocable to the general
limitation category. This rule applies to
all distributions of previously taxed
passive income after August 5, 1997.

3. Special Rules for Dividends Between
CFCs

Section 1.904-5(i)(3) of the proposed
regulations, reducing to ten percent the
common ownership threshold for
dividends between CFCs to qualify for
look-through treatment, is finalized as
proposed, applicable to taxable years
beginning after December 31, 2000.
However, taxpayers may choose to
apply the rule to taxable years beginning
after December 31, 1991, so long as
appropriate adjustments are made to
eliminate any double benefit arising
from the application of the rule to
taxable years that are not open for
assessment. Example 2 of proposed
§1.904-5(i)(4) is also finalized, with
modifications described in II B.4 of this
preamble, below, relating to changes to
correct errors in Example 1 in the 1992
final regulations.

B. Changes to the 1992 Final
Regulations

1. Passive Limitation FOGEI Income

Section 1.904—4(b)(1)(i) is amended to
clarify that, for taxable years beginning
after December 31, 1992, passive income
does not exclude foreign oil and gas
extraction income (as defined in section
907(c)). This amendment reflects the
repeal of section 904(d)(2)(A)(iii)(IV),

which excluded FOGEI from the
definition of passive income, by section
13235(a)(2) of RRA 1993.

2. High-Tax Kickout

Section 1.904—4(c)(4)(ii) is revised to
reflect the addition of § 1.904—
4(c)(3)({v).

3. Reduction in Tax on Distribution of
Previously Taxed Income

The 1992 final regulations, which
generally look to foreign law rules for
purposes of determining the year or
years to which a reduction in foreign tax
relates, were intended to apply LIFO
default rules in order to avoid multiple
redeterminations under section 905(c)
in situations where a tax reduction
applies to a distribution of previously
taxed income that is treated under
foreign law as made out of a multi-year
pool of income. See § 1.905-3T(f)
(requiring a redetermination of deemed
paid taxes, in lieu of a pooling
adjustment, when corporate tax is
reduced in connection with a
distribution of previously taxed
income).

In response to a comment, § 1.904—
4(c)(7)(ii) and § 1.904—4(c)(8) Example 9
are revised to clarify that if a foreign
country’s law allocates a foreign tax
reduction to a pool or group containing
income from more than one taxable
year, and that pool or group is defined
based on a characteristic of the income
(for example, the rate of tax paid with
respect to the income) rather than based
on the taxable year in which the income
is derived, then foreign law is not
considered to specify a year or years to
which the tax reduction applies and the
last-in first-out (LIFO) default rule
applies.

In response to a comment, a new
paragraph (c)(5)(v) has been added to
§ 1.904—4 to supply a cross-reference to
the rule that, pursuant to the general
rule of section 904(d)(3)(E), passive
income excluded from foreign personal
holding company income under the
subpart F high tax exception of section
954(b)(4) will be treated as general
limitation income at the CFC level
unless the special rule in § 1.904—
4(c)(7)(iii) applies.

4. Examples Illustrating Look-Through
Rules for Dividends and Interest

In response to comments, § 1.904—
5(i)(4) Example 1 and Prop. § 1.904—
5(i)(4) Example 2 are revised. The 1992
version of Example 1 was erroneous
because, although the first-tier CFC in
that example owns only 40 percent of
the second-tier CFC, the second-tier CFC
owns 100 percent of the third-tier CFC.
Therefore, the second- and third-tier

CFCs are related look-through entities
and the look-through rules of § 1.904—
5(i)(1) apply to interest payments
between them. The section 904(d)(3)(B)
look-through rule for subpart F
inclusions applies to the U.S. parent’s
recognition of subpart F income of the
second-tier CFC, attributable to the
interest paid by the third-tier CFC.

Example 2 of the proposed
regulations reached the correct result
but applied an incorrect rationale. Just
as in Example 1, on the facts of
proposed Example 2, the related look-
through entity rules of § 1.904-5(i)(1)
would apply to distributions between
the second- and third-tier CFCs even
without the application of the special
rule for dividends in proposed § 1.904—
5(i)(3). Examples 1 and 2 are revised to
illustrate the different ownership
thresholds that are required in order for
the look-through rules to apply to
interest and dividends paid between
CFGCs. The regulations also add a new
Example 3 to further clarify the
application of § 1.904-5(i).

5. Treatment of Section 951(a)(1)(B)
Inclusions as Dividends

Paragraph (m)(4) of § 1.904-5 is
amended to clarify that, for purposes of
the section 904(g) re-sourcing rules,
section 951(a)(1)(B) inclusions are
treated as dividends sourced under the
pro rata rule of section 904(g)(4) and
§ 1.904-5(m)(4). Section 904(g)(2)
provides a rule for sourcing section
951(a) inclusions, which literally
include section 956 inclusions
described in section 951(a)(1)(B).
Section 904(g)(2) treats an amount
described in section 951(a) as U.S.
source income to the extent it is
attributable to items of U.S. source
income of the foreign corporation.
Inclusions under section 951(a)(1)(A)
are measured by tracing the inclusion
directly to the items of income received
by a CFC. Like an actual dividend, an
increase in earnings invested in U.S.
property that is included in income
under section 951(a)(1)(B) is treated as
paid pro rata out of all of the CFC’s
earnings and profits. See § 1.904—
5(c)(4)(d). The final regulations amend
§ 1.904-5(m)(4)(i) to clarify that section
904(g)(2) sources section 951(a)(1)(B)
inclusions by applying the pro rata rules
of section 904(g)(4).

6. Treatment of Base Differences in the
Case of Financial Services Entities

A commentator requested that
§ 1.904-6(a)(1)(iv) be revised to provide
that, in the case of a financial services
entity, if foreign taxes are imposed on
amounts that are not income under
United States tax rules (a base
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difference), the foreign taxes will be
placed in the limitation category for
financial services income rather than
the general limitation category. The
commentator argued that financial
services entities typically have no
general limitation income, and that the
financial services category essentially
serves as the residual basket for
financial services entities.

Treasury and the IRS decline to adopt
the suggested change. Treasury and the
IRS believe that most cases in which
foreign tax is imposed in the absence of
a concurrent associated income
inclusion in the United States are
properly analyzed as involving a timing
difference rather than a base difference.
A timing difference occurs when foreign
tax is imposed on an item that would be
income under United States tax
principles if it were recognized for U.S.
tax purposes in the same year. Treasury
and the IRS believe that base differences
(in which foreign tax is imposed on an
amount that the United States would
never recognize as income, such as a
gift) rarely occur. Accordingly, a special
rule for base differences of financial
services entities is not required.

However, Treasury and the IRS are
considering whether additional rules are
needed to clarify the operation of
§1.904-6(a)(1)(iv). For example,
Treasury and the IRS are considering
whether the regulations should be
revised to address explicitly situations
in which a foreign country and the
United States recognize different
amounts of income or characterize the
income differently, for example, as a
result of differences in calculating basis.
Other issues under consideration
include the appropriate treatment of
situations in which a timing difference
occurs but there is more than one
possible characterization of the income
that might be recognized in the future
for U.S. tax purposes, and situations in
which the United States and another
country perceive different taxpayers as
realizing the same income (with or
without a timing or characterization
difference). Comments are requested on
the appropriate scope and content of
additional guidance on these types of
issues.

Treasury and the IRS are also
considering clarifying § 1.904—6(a)(1),
which provides rules for allocating
foreign taxes to separate categories. The
current regulations determine the
income to which the foreign taxes relate
by reference to foreign law (taxes are
related to income if the income is
included in the tax base upon which the
foreign tax is imposed). Foreign taxes
are allocated and apportioned to
separate categories by reference to the

separate categories to which the income
taxed under foreign law would be
assigned under U.S. tax principles. See
§1.904-6(c) Example 5. Comments are
requested on the manner in which the
regulations could be made easier to
understand and apply.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
notice of proposed rulemaking
preceding the regulations was issued
prior to March 29, 1996, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does
not apply. Pursuant to section 7805(f) of
the Code, the notice of proposed
rulemaking preceding these regulations
was submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these final
regulations is Rebecca I. Rosenberg of
the Office of Associate Chief Counsel
(International), within the Office of
Chief Counsel, IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding
citations for §§1.861-9, 1,861-11, and
1.861—14 to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.861-9 also issued under 26
U.S.C. 863(a), 26 U.S.C. 864(e), 26 U.S.C.
865(i), and 26 U.S.C. 7701(f). * * *

Section 1.861—11 also issued under 26
U.S.C. 863(a), 26 U.S.C. 864(e), 26 U.S.C.
865(i), and 26 U.S.C. 7701(f). Section 1.861—
14 also issued under 26 U.S.C. 863(a), 26
U.S.C. 864(e), 26 U.S.C. 865(i), and 26 U.S.C.
7701(f). * * *

Par. 2. Section 1.861-9 is added to
read as follows:

§1.861-9 Allocation and apportionment of
interest expense.

(a) through (h)(4) [Reserved]. For
further guidance, see § 1.861-9T(a)
through (h)(4).

(h)(5) Characterizing stock in related
persons—(i) General rule. Stock in a
related person held by the taxpayer or
by another related person shall be
characterized on the basis of the fair
market value of the taxpayer’s pro rata
share of assets held by the related
person attributed to each statutory
grouping and the residual grouping
under the stock characterization rules of
§1.861-12T(c)(3)(ii), except that the
portion of the value of intangible assets
of the taxpayer and related persons that
is apportioned to the related person
under §1.861-9T(h)(2) shall be
characterized on the basis of the net
income before interest expense of the
related person within each statutory
grouping or residual grouping
(excluding income that is passive under
§1.904-4(b)).

(ii) Special rule for section 936
corporations regarding alternative
minimum tax. For purposes of
characterizing stock in a related section
936 corporation in determining foreign
source alternative minimum taxable
income within each separate category
and the alternative minimum tax foreign
tax credit pursuant to section 59(a), the
rules of § 1.861-9T(g)(3) shall apply and
§ 1.861-9(h)(5)(i) shall not apply. Thus,
for taxable years beginning after
December 31, 1989, and before January
1, 1994, stock in a related section 936
corporation is characterized for
alternative minimum tax purposes as a
foreign source passive asset because the
stock produces foreign source passive
dividend income under sections
861(a)(2)(A), 862(a)(2), and 904(d)(2)(A)
and the regulations under those
sections. For taxable years beginning
after December 31, 1993, stock in a
related section 936 corporation would
be characterized for alternative
minimum tax purposes as an asset
subject to the separate limitation for
section 936 corporation dividends
because the stock produces foreign
source dividend income that, for
alternative minimum tax purposes, is
subject to a separate foreign tax credit
limitation under section
56(g)(4)(C)(iii)(IV). However, stock in a
section 936 corporation is characterized
as a U.S. source asset to the extent
required by section 904(g). For the
definition of the term section 936
corporation see § 1.861-11(d)(2)(ii).

(iii) Effective date. This paragraph
(h)(5) applies to taxable years beginning
after December 31, 1989.
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Par. 3. In § 1.861-9T, paragraph (h)(5)
is revised to read as follows:

§1.861-9T Allocation and apportionment
of interest expense (temporary).

(h) * % %
(5) [Reserved]. For further guidance,

see §1.861-9(h)(5).

* * * * *

Par. 4. Section 1.861-11 is added to
read as follows:

§1.861-11 Special rules for allocating and
apportioning interest expense of an
affiliated group of corporations.

(a) through (c) [Reserved]. For further
guidance, see § 1.861-11T(a) through
(c).
(d) Definition of affiliated group—(1)
General rule. For purposes of this
section, in general, the term affiliated
group has the same meaning as is given
that term by section 1504, except that
section 936 corporations are also
included within the affiliated group to
the extent provided in paragraph (d)(2)
of this section. Section 1504(a) defines
an affiliated group as one or more
chains of includible corporations
connected through 80-percent stock
ownership with a common parent
corporation which is an includible
corporation (as defined in section
1504(b)). In the case of a corporation
that either becomes or ceases to be a
member of the group during the course
of the corporation’s taxable year, only
the interest expense incurred by the
group member during the period of
membership shall be allocated and
apportioned as if all members of the
group were a single corporation. In this
regard, assets held during the period of
membership shall be taken into account.
Other interest expense incurred by the
group member during its taxable year
but not during the period of
membership shall be allocated and
apportioned without regard to the other
members of the group.

(2) Inclusion of section 936
corporations—(i) Rule—(A) In general.
Except as otherwise provided in
paragraph (d)(2)(i)(B) of this section, the
exclusion of section 936 corporations
from the affiliated group under section
1504(b)(4) does not apply for purposes
of this section. Thus, a section 936
corporation that meets the ownership
requirements of section 1504(a) is a
member of the affiliated group.

(B) Exception for purposes of
alternative minimum tax. The exclusion
from the affiliated group of section 936
corporations under section 1504(b)(4)
shall be operative for purposes of the
application of this section solely in
determining the amount of foreign

source alternative minimum taxable
income within each separate category
and the alternative minimum tax foreign
tax credit pursuant to section 59(a).
Thus, a section 936 corporation that
meets the ownership requirements of
section 1504(a) is not a member of the
affiliated group for purposes of
determining the amount of foreign
source alternative minimum taxable
income within each separate category
and the alternative minimum tax foreign
tax credit pursuant to section 59(a).

(ii) Section 936 corporation defined.
For purposes of this section, § 1.861-9,
and § 1.861-14, the term section 936
corporation means, for any taxable year,
a corporation with an election in effect
to be eligible for the credit provided
under section 936(a)(1) or section 30A
for the taxable year.

(iii) Example. This example illustrates
the provisions of paragraph (d)(2)(i) of
this section:

Example —(A) Facts. X owns all of the
stock of Y. XY constitutes an affiliated group
of corporations within the meaning of section
1504(a) and uses the tax book value method
of apportionment. In 2000, Y owns all of the
stock of Z, a section 936 corporation. Z
manufactures widgets in Puerto Rico. Y
purchases these widgets and markets them
exclusively in the United States. Of the three
corporations, only Z has foreign source
income, which includes both qualified
possessions source investment income and
general limitation income. For purposes of
section 904, Z’s qualified possessions source
investment income constitutes foreign source
passive income. In computing the section
30A benefit, Y and Z have elected the cost
sharing method. Of the three corporations,
only X has debt and, thus, only X incurs
interest expense.

(B) Analysis for regular tax. Assume first
that X has no alternative minimum tax
liability. Under paragraph (d)(2) of this
section, Z is treated as a member of the XY
affiliated group for purposes of allocating and
apportioning interest expense for regular tax
purposes. As provided in § 1.861-11T(b)(2),
section 864(e)(1) and (5) do not apply in
computing the combined taxable income of Y
and Z under section 936, but these rules do
apply in computing the foreign source
taxable income of the XY affiliated group.
The effect of including Z in the affiliated
group is that X, the only debtor corporation
in the group, must, under the asset method
described in § 1.861-9T(g), apportion a part
of its interest expense to foreign source
passive income and foreign source general
limitation income. This is because the assets
of Z that generate qualified possessions
source investment income and general
limitation income are included in computing
the group apportionment fractions. The result
is that, under section 904(f), X has an overall
foreign loss in both the passive and general
limitation categories, which currently offsets
domestic income and must be recaptured
against any subsequent years’ foreign passive
income and general limitation income,
respectively, under the rules of that section.

(C) Analysis for alternative minimum tax.
Assume, alternatively, that X is liable to pay
the alternative minimum tax. Pursuant to
section 59(a), X must compute its alternative
minimum tax foreign tax credit as if section
904 were applied on the basis of alternative
minimum taxable income instead of taxable
income. Under paragraph (d)(2)(i)(B) of this
section, for purposes of the apportionment of
interest expense in determining alternative
minimum taxable income within each
limitation category, Z is not considered a
member of the XY affiliated group. Thus, the
stock (and not the assets) of Z are included
in computing the group apportionment
fractions. Pursuant to sections
59(g)(4)(C)(iii)(IV), 861(a)(2)(A), and
862(a)(2), dividends paid by a section 936
corporation are foreign source income subject
to a separate foreign tax credit limitation for
alternative minimum tax purposes. Thus,
under § 1.861-9T(g)(3), the stock of Z must
be considered attributable solely to the
statutory grouping consisting of foreign
source dividends from Z. The effect of
excluding Z from the affiliated group is that
X must apportion a part of its interest
expense to the separate category for foreign
source dividends from Z in computing
alternative minimum taxable income within
each separate category. If, as a result, under
section 904(f), X has a separate limitation
loss or an overall foreign loss in the category
for dividends from Z for alternative
minimum tax purposes, then that loss must
be allocated against X’s other income
(separate limitation or United States source,
as the case may be). The loss must be
recaptured in subsequent years under the
rules of section 904(f) for purposes of the

alternative minimum tax foreign tax credit.
L

(iv) Effective date. This paragraph
(d)(2) applies to taxable years beginning
after December 31, 1989.

(d)(3) through (6) [Reserved]. For
further guidance see § 1.861-11T(d)(3)
through (6).

(7) Special rules for the application of
§1.861-11T(d)(6). The attribution rules
of section 1563(e) and the regulations
under that section shall apply in
determining indirect ownership under
§1.861-11T(d)(6). The Commaissioner
shall have the authority to disregard
trusts, partnerships, and pass-through
entities that break affiliated status.
Corporations described in § 1.861—
11T(d)(6) shall be considered to
constitute members of an affiliated
group that does not file a consolidated
return and shall therefore be subject to
the limitations imposed under § 1.861—
11T(g). The affiliated group filing a
consolidated return shall be considered
to constitute a single corporation for
purposes of applying the rules of
§1.861-11T(g). For taxable years
beginning after December 31, 1989,
§1.861-11T(d)(6)(i) shall not apply in
determining foreign source alternative
minimum taxable income within each



274

Federal Register/Vol. 66, No. 2/ Wednesday, January 3, 2001/Rules and Regulations

separate category and the alternative
minimum tax foreign tax credit
pursuant to section 59(a) to the extent
that such application would result in
the inclusion of a section 936
corporation within the affiliated group.
This paragraph (d)(7) applies to taxable
years beginning after December 31,
1986.

(e) through (g) [Reserved]. For further
guidance, see § 1.861-11T(e) through
(8).

Par. 5. Section 1.861-11T is amended
by:

yl. Revising paragraphs (d)(1) and
(d)(2).

2. Removing the concluding text
following (d)(6)(ii).

3. Adding paragraph (d)(7).

The revisions and additions read as
follows:

§1.861-11T Special rules for allocating
and apportioning interest expense of an
affiliated group of corporations (temporary).
(d)(1) and (2) [Reserved]. For further
guidance, see §1.861-11(d)(1) and (2).
(7) Special rules for the application of
§1.861-11T(d)(6). [Reserved]. For
special rules for the application of
§1.861-11T(d)(6), see § 1.861-11(d)(7).

* * * * *

Par. 6. Section 1.861—14 is added to
read as follows:

§1.861-14 Special rules for allocating and
apportioning certain expenses (other than
interest expense) of an affiliated group of
corporations.

(a) through (c) [Reserved]. For further
guidance, see § 1.861-14T(a) through
().

d) Definition of affiliated group—(1)
General rule. For purposes of this
section, the term affiliated group has the
same meaning as is given that term by
section 1504, except that section 936
corporations (as defined in § 1.861—
11(d)(2)(ii)) are also included within the
affiliated group to the extent provided
in paragraph (d)(2) of this section.
Section 1504(a) defines an affiliated
group as one or more chains of
includible corporations connected
through 80% stock ownership with a
common parent corporation which is an
includible corporation (as defined in
section 1504(b)). In the case of a
corporation that either becomes or
ceases to be a member of the group
during the course of the corporation’s
taxable year, only the expenses incurred
by the group member during the period
of membership shall be allocated and
apportioned as if all members of the
group were a single corporation. In this
regard, the apportionment factor chosen

shall relate only to the period of
membership. For example, if
apportionment on the basis of assets is
chosen, the average amount of assets
(tax book value or fair market value) for
the taxable year shall be multiplied by

a fraction, the numerator of which is the
number of months of the corporation’s
taxable year during which the
corporation was a member of the
affiliated group, and the denominator of
which is the number of months within
the corporation’s taxable year. If
apportionment on the basis of gross
income is chosen, only gross income
generated during the period of
membership shall be taken into account.
If apportionment on the basis of units
sold or sales receipts is chosen, only
units sold or sales receipts during the
period of membership shall be taken
into account. Expenses incurred by the
group member during its taxable year,
but not during the period of
membership, shall be allocated and
apportioned without regard to other
members of the group. This paragraph
(d)(1) applies to taxable years beginning
after December 31, 1989.

(2) Inclusion of section 936
corporations—(i) General rule. Except as
otherwise provided in paragraph
(d)(2)(ii) of this section, the exclusion
from the affiliated group of section 936
corporations under section 1504(b)(4)
does not apply for purposes of this
section. Thus, a section 936 corporation
that meets the ownership requirements
of section 1504(a) is a member of the
affiliated group.

(ii) Exception for purposes of
alternative minimum tax. The exclusion
from the affiliated group of section 936
corporations under section 1504(b)(4)
shall be operative for purposes of the
application of this section solely in
determining the amount of foreign
source alternative minimum taxable
income within each separate category
and the alternative minimum tax foreign
tax credit pursuant to section 59(a).
Thus, a section 936 corporation that
meets the ownership requirements of
section 1504(a) is not a member of the
affiliated group for purposes of
determining the amount of foreign
source alternative minimum taxable
income within each separate category
and the alternative minimum tax foreign
tax credit pursuant to section 59(a).

(iii) Effective date. This paragraph
(d)(2) applies to taxable years beginning
after December 31, 1989.

(d)(3) through (j) [Reserved]. For
further guidance see § 1.861-14T(d)(3)
through (j).

Par. 7. In § 1.861-14T, paragraph (d)
is revised to read as follows:

§1.861-14T Special rules for allocating
and apportioning certain expenses (other
than interest expense) of an affiliated group
of corporations (temporary).
* * * * *

(d)(1) and (2) [Reserved]. For further
guidance, see § 1.861-14(d)(1) and (2).

* * * * *

Par. 8. Section 1.902-1(d)(3)(ii) is
amended by adding text to read as
follows:

§1.902-1 Credit for domestic corporate
shareholder of a foreign corporation for
foreign income taxes paid by the foreign
corporation.

(d) * *x %

(3) * x %

(ii) * * * For rules regarding
dividend distributions before August 6,
1997, to certain more-than-90-percent
United States shareholders of a
controlled foreign corporation, see
§ 1.904-4(g)(3)(ii).

Par. 9. Section 1.904-0 is amended as
follows:

1. Amending the entries for § 1.904—
4 by:

a. Adding entries for paragraphs
(c)(5)(v), (c)(B)(iv)(A), and (c)(6)(iv)(B).

b. Adding an entry for paragraph
@2)W).

c. Revising the entries for paragraphs
(8)(3) and (g)(3)(1).

d. Addlng entries for paragraphs
(8)(3)(1)(A), (8)(3)[H)(B), (g)(3)(1)(C), and
()3 %?)( ).

e. Revising the entry for paragraph
(g)(3)(i1).

f. Adding entries for paragraphs
(g)(3)(i)(A), (g)(3)(i1)(B), (8)(3)(i1)(C),
(8)(3)(i1)(D), and (8)(3)(ii)(E).

g. Revising the entries for paragraphs

(g)(3)(iii) and (g)(3)(iv).

h. Adding an entry for paragraph
(8)(3)(v).

i. Removing the entry for paragraph
(8)4).

The revisions and additions read as
follows:

§1.904-0 Outline of regulation provisions
for section 904.
* * * * *

§1.904-4 Separate application of section
904 with respect to certain categories of
income.

* * * * *

(C] E

(5] * % %

(v) Coordination with section 954(b)(4).
(6] * % %

(IV] * k%

(A) General rule.

(B) Exception for U.S. shareholders not

entitled to look-through.

* * * * *
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()

(2] * ok %

(v) Examples.

(3) Special rule for dividends paid by a
controlled foreign corporation.

(i) Distributions out of earnings and profits
accumulated when the distributing
corporation was not a controlled foreign
corporation.

(A) General rule.

(B) Ordering rule.

(C) Effect of intervening noncontrolled
status.

(D) Examples.

(ii) Pre-August 6, 1997, dividend
distributions out of earnings and profits
accumulated before a more-than-90-percent
United States shareholder became a United
States shareholder.

(A) General rule.

(B) Exception for intra-group acquisitions.

(C) Ordering rule.

(D) Distributions after August 5, 1997.

(E) Examples.

(iii) Treatment of earnings and profits for
transition year.

(iv) Definitions.

(v) Effective date.

* * * * *

Par. 10. Section 1.904—4 is amended
by:

1. Revising the second sentence in
paragraph (b)(1)(i)(B).

2. Revising paragraph (c)(4)(ii).

3. Adding a new paragraph (c)(5)(v).

4. Adding the text to paragraph
(c)(B)(iv).

5. Adding a new sentence at the end
of paragraph (c)(7)(ii).

6. Revising the second sentence of
paragraph (c)(7)(iii).

7. Amending paragraph (c)(8) by
revising the fifth sentence of paragraph
(i) of Example 9, and the fifth sentence
of paragraph (ii) of Example 9.

8. Revising paragraph (e)(3)(ii).

9. Adding the text to paragraph
(e)(3)(iv) Example 2.

10. Redesignating paragraph (g)(4) as
paragraph (g)(2)(v).

11. Revising the heading for
paragraph (g)(3) and revising paragraph
@3)0).

12. Revising the paragraph headings
and adding the text to paragraphs
(g)(3)(ii) through (iv).

13. Adding paragraph (g)(3)(v).

The revisions and additions read as
follows:

§1.904-4 Separate application of section
904 with respect to certain categories of
income.

* * * * *

(b) * *x % (1] * % % (i) * % %

(B) * * * Passive income does not
include any income that is also
described in section 904(d)(1)(B)
through (H), any export financing
interest (as defined in section
904(d)(2)(G) and paragraph (h) of this

section), any high taxed income (as
defined in section 904(d)(2)(F) and
paragraph (c) of this section, or, for
taxable years beginning before January
1, 1993, any foreign oil and gas
extraction income (as defined in section
907(c)). * * *

* * * * *

(C] * *x *

(4) * % %

(ii) Income from sources without the
QBU’s country of operation. Passive
income from sources without the QBU’s
country of operation shall be grouped
on the basis of the tax imposed on that
income as provided in paragraphs
(c)(3)(i) through (iv) of this section.

(5] * % %

(v) Coordination with section
954(b)(4). For rules relating to passive
income of a controlled foreign
corporation that is exempt from subpart
F treatment because the income is
subject to high foreign tax, see section
904(d)(3)(E), § 1.904—4(c)(7)(iii), and
§1.904-5(d)(2).

(6) * % %

(iv) Increase in taxes paid by
successors—(A) General rule. Except as
provided in paragraph (c)(6)(iv)(B) of
this section, if passive earnings and
profits previously included in income of
a United States shareholder are
distributed to a person that was not a
United States shareholder of the
distributing corporation in the year the
earnings were included, any increase in
foreign taxes paid or accrued, or deemed
paid or accrued, on that distribution
shall be treated as taxes related to
general limitation income, regardless of
whether the previously-taxed income
was considered high-taxed income
under section 904(d)(2)(F) in the year of
inclusion.

(B) Exception for U.S. shareholders
not entitled to look-through. In the case
of a United States shareholder that, by
reason of paragraph (g)(3)(ii) of this
section (relating to distributions prior to
August 6, 1997, to new shareholders
acquiring more than 90 percent of a
controlled foreign corporation), is not
entitled to look-through treatment with
respect to pre-acquisition earnings and
profits of the distributing corporation,
the increase in foreign taxes described
in paragraph (c)(6)(iv)(A) of this section
shall be treated as taxes related to the
noncontrolled section 902 corporation
income of the distributing corporation.

(C) Effective date. This paragraph
(c)(6)(iv) applies to taxable years
beginning after December 31, 1986.
However, for taxable years beginning
before January 1, 2001, taxpayers may
rely on § 1.904—4(c)(6)(iv) of regulations

project INTL-1-92, published at 1992—
1 C.B. 1209. See §601.601(d)(2) of this
chapter.

(7) * x %

(ii) * * * For purposes of this
paragraph (c)(7)(ii), foreign law is not
considered to attribute a reduction in
tax to a particular year or years if foreign
law attributes the tax reduction to a pool
or group containing income from more
than one taxable year and such pool or
group is defined based on a
characteristic of the income (for
example, the rate of tax paid with
respect to the income) rather than on the
taxable year in which the income is
derived.

(iii) * * * If a taxpayer excludes
passive income from a controlled
foreign corporation’s foreign personal
holding company income under these
circumstances, then, notwithstanding
the general rule of § 1.904-5(d)(2), the
income shall be considered to be
passive income until distribution of that
income.* * *

(8) I

Example 9. (i) * * * Under country G’s
law, distributions are treated as made out of
a pool of undistributed earnings subject to
the 50% tax rate. * * *

(ii) * * * Country G treats the distribution
of earnings as out of the 50% tax rate pool

of earnings accumulated in 1987 and 1988.
* * %

* * * *

*
(e) * x %
(3) * *x %
(ii) Special rule for affiliated groups.
In the case of any corporation that is not
a financial services entity under
paragraph (e)(3)(i) of this section, but is
a member of an affiliated group, such
corporation will be deemed to be a
financial services entity if the affiliated
group as a whole meets the
requirements of paragraph (e)(3)(i) of
this section. For purposes of this
paragraph (e)(3)(ii), affiliated group
means an affiliated group as defined in
section 1504(a), determined without
regard to section 1504(b)(3). In counting
the income of the group for purposes of
determining whether the group meets
the requirements of paragraph (e)(3)(i) of
this section, the following rules apply.
Only the income of group members that
are United States corporations or foreign
corporations that are controlled foreign
corporations in which United States
members of the affiliated group own,
directly or indirectly, at least 80 percent
of the total voting power and value of
the stock shall be included. For
purposes of this paragraph (e)(3)(ii),
indirect ownership shall be determined
under section 318 and the regulations
under that section. The income of the
group will not include any income from
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transactions with other members of the
group. Passive income will not be
considered to be active financing
income merely because that income is
earned by a member of the group that
is a financial services entity without
regard to the rule of this paragraph
(e)(3)(ii). This paragraph (e)(3)(ii)
applies to taxable years beginning after
December 31, 2000.

* * * * *
(iv) * % %

Example 2. Foreign corporation A, which
is not a controlled foreign corporation, owns
100 percent of the stock of domestic
corporation B, which owns 100 percent of the
stock of domestic corporation C. A also owns
100 percent of the stock of foreign
corporation D. D owns 100 percent of the
stock of domestic corporation E, which owns
100 percent of the stock of controlled foreign
corporation F. All of the corporations are
members of an affiliated group within the
meaning of section 1504(a) (determined
without regard to section 1504(b)(3)).
Pursuant to paragraph (e)(3)(ii) of this
section, however, only the income of B, C, E,
and F is counted in determining whether the
group meets the requirements of paragraph
(e)(3)(i) of this section. For the 2001 taxable
year, B’s income consists of $95 of active
financing income and $5 of passive non-
active financing income. C has $40 of active
financing income and $20 of passive non-
active financing income. E has $70 of active
financing income and $15 of passive non-
active financing income. F has $10 of passive
income. B and E qualify as financial services
entities under the entity test of paragraph
(e)(3)(@) of this section. Therefore, B and E are
financial services entities without regard to
whether the group as a whole is a financial
services entity and all of the income of B and
E shall be treated as financial services
income. C and F do not qualify as financial
services entities under the entity test of
paragraph (e)(3)(i) of this section. However,
under the affiliated group test of paragraph
(e)(3)(ii) of this section, C and F are financial
services entities because at least 80 percent
of the group’s total income consists of active
financing income ($205 of active financing
income is 80.4 percent of $255 total income).
B’s and E’s passive income is not treated as
active financing income for purposes of the
affiliated group test of paragraph (e)(3)(ii) of
this section even though it is treated as
financial services income without regard to
whether the group satisfies the affiliated
group test. Once C and F are determined to
be financial services entities under the
affiliated group test, however, all of the
passive income of the group is treated as
financial services income. Thus, 100 percent
of the income of B, C, E, and F for 2001 is
financial services income.

* * * * *
) * *x %

(3) Special rule for dividends paid by
a controlled foreign corporation—(i)
Distributions out of earnings and profits
accumulated when the distributing
corporation was not a controlled foreign

corporation—(A) General rule.
Distributions from a controlled foreign
corporation shall be treated as
dividends from a noncontrolled section
902 corporation, and therefore not
subject to the look-through rules of
§1.904-5, to the extent that the
distribution is out of earnings and
profits accumulated during periods
when the distributing corporation was
not a controlled foreign corporation.

(B) Ordering rule. The determination
of the earnings to which a distribution
from a controlled foreign corporation is
attributable shall be made on a last-in
first-out (LIFO) basis. Thus, a
distribution shall be deemed made first
from post-1986 undistributed earnings
attributable to the period after the
distributing corporation became a
controlled foreign corporation (look-
through pools), next from the non-look-
through pool of post-1986 undistributed
earnings, if any, and finally on a LIFO
basis from pre-1987 accumulated
profits.

(C) Effect of intervening noncontrolled
status. [Reserved]

(D) Examples. The following
examples illustrate the application of

paragraph (g)(3)(i):

Example 1. S is a foreign corporation
formed in 1980. Until 1992, S had no United
States shareholders. In 1992, P, a domestic
corporation, acquires 10 percent of the stock
of S. Thus, for 1992 and subsequent years, S
is a noncontrolled section 902 corporation.
Because the 10-percent ownership
requirement of section 902(a) was not
satisfied until 1992, earnings accumulated by
S before 1992 will be treated as pre-1987
accumulated profits for purposes of section
902, and the amount of foreign taxes deemed
paid with respect to any distribution out of
such pre-1987 accumulated profits will be
computed on a year-by-year basis under the
rules of section 902(c)(6)(A) and § 1.902—
1(b)(3). In 2000, P acquires an additional
45% of the stock of S. Thus, for 2000 and
subsequent years, S is a controlled foreign
corporation. In 2000, S has no earnings and
profits and pays a dividend out of prior
years’ earnings and profits. Pursuant to
paragraph (g)(3)(i) of this section, because S
was not a controlled foreign corporation
before 2000, the dividend to P will be treated
as a dividend from a noncontrolled section
902 corporation. The dividend is treated as
paid first out of S’s non-look-through pool of
post-1986 undistributed earnings to the
extent thereof, and then out of S’s pre-1987
accumulated profits on a LIFO basis. The
entire dividend will be subject to a single
separate limitation for dividends from a
noncontrolled section 902 corporation.

Examples 2 through 4. [Reserved]

(ii) Pre-August 6, 1997, dividend
distributions out of earnings and profits
accumulated before a more-than-90-
percent United States shareholder
became a United States shareholder—

(A) General rule. Look-through
principles do not apply to distributions
made before August 6, 1997, to a more-
than-90-percent United States
shareholder in the distributing
corporation, to the extent the
distributions are made from earnings
and profits accumulated before the
taxpayer became a United States
shareholder of the distributing
corporation (pre-acquisition earnings).
Therefore, in the case of a distribution
made before August 6, 1997, a dividend
shall be treated as a dividend from a
noncontrolled section 902 corporation,
and the look-through rules of section
904(d)(3) and § 1.904-5 shall not apply,
if—

(1) The distribution is received by a
United States shareholder, or by an
upper-tier controlled foreign
corporation of a United States
shareholder, at a time when such United
States shareholder is a more-than-90-
percent United States shareholder of the
distributing corporation; and

(2) The more-than-90-percent United
States shareholder was not a United
States shareholder at the time the
distributed earnings and profits were
accumulated by the distributing
corporation.

(B) Exception for certain intra-group
acquisitions. Notwithstanding
paragraph (g)(3)(ii)(A) of this section, a
dividend recipient shall be entitled to
look-through treatment on a distribution
out of pre-acquisition earnings if—

(1) The dividend recipient is a United
States shareholder of the distributing
corporation;

(2) The immediately preceding owner
or owners were entitled to look-through
treatment on distributions from the
distributing corporation (determined
after the application of paragraphs
(g)(3)(i) and (g)(3)(ii)(A) of this section);
and

(3) Both at the time of such
distribution and at the time that the
dividend recipient acquired its interest
from such immediately preceding owner
or owners, such recipient and such
preceding owner or owners are members
of the same affiliated group (within the
meaning of section 1504(a), determined
without regard to section 1504(b)(3)).

(C) Ordering rule. If, under paragraph
(g)(3)(ii) of this section (or under
paragraphs (g)(3)(i)(A) and (g)(3)(ii) of
this section), a shareholder is not
entitled to look-through treatment, the
determination whether a distribution
from its controlled foreign corporation
is attributable to pre-acquisition
earnings shall be made on a last-in first-
out (LIFO) basis. Thus, a distribution
shall be deemed made first from the
post-1986 undistributed earnings
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attributable to the period after the
shareholder became a United States
shareholder in the distributing
corporation, and then from pre-
acquisition earnings, in the order
described in paragraph (g)(3)(i)(B) of
this section.

(D) Distributions after August 5, 1997.
Look-through principles shall apply to
distributions made after August 5, 1997,
to a distribution from a controlled
foreign corporation to a more-than-90-
percent United States shareholder out of
pre-acquisition earnings that were
accumulated in years during which the
corporation was a controlled foreign
corporation. Post-1986 undistributed
earnings attributable to the period after
the shareholder became a United States
shareholder in the distributing
corporation and other post-1986
undistributed earnings accumulated
while the distributing corporation was a
controlled foreign corporation shall be
combined into a single set of post-1986
undistributed earnings pools for each
separate category described in § 1.904—
5(a)(1) as of August 6, 1997.

(E) Examples. The following examples
illustrate the application of this
paragraph (g)(3)(ii):

Example 1. (i) P, a domestic corporation,
owns 100 percent of the stock of U, a
controlled foreign corporation. In 1992, P
sells 100 percent of the stock of U to T, an
unrelated domestic corporation. In 1992, U
has no earnings and pays a dividend to T out
of earnings and profits attributable to prior
years. T is not related to P and P’s ownership
of U will not be attributed to T. Because the
dividend to T in 1992 is out of post-1986
undistributed earnings that are pre-
acquisition earnings, the dividend will be
treated as a dividend from a noncontrolled
section 902 corporation. In 1993, U pays a
dividend to T out of current earnings and
profits. T is entitled to look-through
treatment on the dividend.

(ii) In September 1997, U pays a dividend
to T out of both post-acquisition earnings and
pre-acquisition earnings accumulated while
U was a controlled foreign corporation.
Under paragraph (g)(3)(ii)(D) of this section,
T is entitled to look-through treatment on the
full amount of the dividend.

Example 2. (i) Domestic corporation P has
owned 95 percent of the stock of S, a
controlled foreign corporation, from the time
of S’s organization in 1990. Domestic
corporation R owns the remaining 5 percent
of the stock of S. On December 1, 1996, T,
an unrelated domestic corporation, acquires
P’s 95 percent interest in S. On December 31,
1996, S pays a dividend out of current and
prior years’ earnings and profits. T is a more-
than-90-percent United States shareholder of
S at the time it receives the dividend, but was
not a United States shareholder at the time
the distributed earnings were accumulated.
Under this paragraph (g)(3)(ii), the portion of
the dividend to T attributable to pre-
acquisition earnings will be treated as a

dividend from a noncontrolled section 902
corporation. Under paragraph (g)(3)(iii) of
this section, T will be entitled to look-
through treatment on the portion of the
dividend attributable to 1996 earnings and
profits. Under paragraph (g)(3)(ii)(C) of this
section, the dividend received by T will be
treated as coming first from S’s post-1986
undistributed earnings attributable to 1996,
and then from pre-acquisition earnings.

(ii) On December 31, 1997, S pays a second
dividend out of current and prior years’
earnings and profits. Under paragraph
(g)(3)(ii)(D) of this section, T will be entitled
to look-through treatment on the full amount
of the dividend because all of S’s earnings
and profits were accumulated in years during
which S was a controlled foreign corporation.
The dividends to R will be treated as passive
income because R owns less than 10 percent
of the stock of S and, therefore, is not entitled
to look-through treatment.

Example 3. The facts are the same as in
Example 2 except that R, rather than T,
acquires from P an 86 percent interest in S
in 1996. Although R was a shareholder of S
before the acquisition, it was not a United
States shareholder because it did not own 10
percent of the voting stock of S. Thus,
because R owns more than 90 percent of the
stock of S, and received a distribution of
earnings before August 7, 1997, that were
accumulated before it became a United States
shareholder of S, this paragraph (g)(3)(ii)
applies and R is not entitled to look-through
treatment on the 1996 dividend. R is entitled
to look-through treatment on the 1997
dividend.

Example 4. Since its organization in 1980,
S, a controlled foreign corporation, has been
owned 60 percent by domestic corporation P
and 40 percent by domestic corporation R.
On November 15, 1996, domestic corporation
T acquires R’s 40 percent interest in the stock
of S. S has no income in 1996 and pays a
dividend on December 15, 1996, out of prior
years’ earnings and profits. This paragraph
(g)(3)(ii) does not apply because T acquired
less than 90 percent of the stock of S. Thus,

T is entitled to look-through treatment on
dividends distributed out of pre-acquisition
earnings, because such earnings are
attributable to periods in which S was a
controlled foreign corporation.

(iii) Treatment of earnings and profits
accumulated in a transition year.
Earnings and profits accumulated in the
taxable year in which a corporation
became a controlled foreign corporation
or in which a more-than-90-percent
United States shareholder became a
United States shareholder shall be
considered earnings and profits
accumulated after the corporation
became a controlled foreign corporation
or the shareholder became a United
States shareholder, respectively.

(iv) Definitions. The following
definitions apply for purposes of this
paragraph (g)(3):

(A) More-than-90-percent United
States shareholder. The term more-than-
90-percent United States shareholder
means, with respect to any controlled

foreign corporation, a United States
shareholder that owns more than 90
percent of the total combined voting
power of all classes of stock entitled to
vote of the controlled foreign
corporation. In determining ownership
for purposes of this definition, the
indirect stock ownership rules of
sections 958 and 318 and the
regulations under those sections shall
apply.
(B) Non-look-through pool. Except as
otherwise provided, the term non-look-
through pool means post-1986
undistributed earnings accumulated
during periods in which the distributing
corporation was a noncontrolled section
902 corporation that was not a
controlled foreign corporation.

(C) Post-1986 undistributed earnings.
The term post-1986 undistributed
earnings has the meaning set forth in
§1.902-1(a)(9).

(D) Pre-1987 accumulated profits. The
term pre-1987 accumulated profits has
the meaning set forth in § 1.902—
1(a)(10).

(E) Upper tier controlled foreign
corporation. The term upper tier
controlled foreign corporation of a
United States shareholder means a
controlled foreign corporation in which
the taxpayer is a United States
shareholder and which is an upper-tier
corporation as defined in § 1.902—1(a)(6)
with respect to the distributing
corporation.

(v) Effective date. The provisions of
this paragraph (g)(3) apply to taxable
years beginning after December 31,
1986. However, for taxable years
beginning before January 1, 2001,
taxpayers may rely on § 1.904—
4(g)(3)(ii), (iii) and (iv) of regulations
project INTL—1-92, published at 1992—
1 C.B. 1209. See §601.601(d)(2) of this
chapter.

* * * * *

Par. 11. Section 1.904-5 is amended
as follows:

1. The last sentence in paragraph
(a)(3) is revised and one new sentence
is added.

2. Paragraph (d)(2) is amended by
removing the word “For” at the
beginning of the first sentence and
adding the language “Except as
provided in § 1.904—4(c)(7)(iii) (relating
to reductions in tax upon distribution),
for” in its place.

3. Paragraph (g) is revised.

4. Paragraph (h)(4) is amended by
adding three new sentences at the end.
5. Paragraph (i)(1) is amended by:

a. Revising the third sentence.

b. Adding a new sentence at the end.

6. The text to paragraph (i)(3) is
added.
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7. Paragraph (i)(4) Example 1 is
revised.

8. The text to paragraph (i)(4)
Example 2 is added.

9. Paragraph (i)(4) Example 3 is
added.

10. The second and third sentences of
paragraph (m)(1) are revised.

11. Paragraph (m)(4)(i) is revised.

12. Paragraph (m)(5) is amended by
removing the language “951(a)” from
the first sentence and adding the
language “951(a)(1)(A)” in its place.

The revisions and additions read as
follows:

§1.904-5 Look-through rules as applied to
controlled foreign corporations and other
entities.

(a) * x %

(3) * * * For this purpose the
controlled group is any member of the
affiliated group within the meaning of
section 1504(a)(1) except that “more
than 50 percent” shall be substituted for
“at least 80 percent”” wherever it
appears in section 1504(a)(2). For
taxable years beginning before January
1, 2001, the preceding sentence shall be
applied by substituting “50 percent” for
“more than 50 percent”.

* * * * *

(g) Application of look-through rules
to certain domestic corporations. The
principles of section 904(d)(3) and this
section shall apply to any foreign source
interest, rents and royalties paid by a
United States corporation to a related
corporation. For this purpose, a United
States corporation and another
corporation are considered to be related
if one owns, directly or indirectly, stock
possessing more than 50 percent of the
total voting power of all classes of stock
of the other corporation or more than 50
percent of the total value of the other
corporation. In addition, a United States
corporation and another corporation
shall be considered to be related if the
same United States shareholders own,
directly or indirectly, stock possessing
more than 50 percent of the total voting
power of all classes of stock or more
than 50 percent of the total value of
each corporation. For purposes of this
paragraph, the constructive stock
ownership rules of section 318 and the
regulations under that section apply.
For taxable years beginning before
January 1, 2001, this paragraph (g) shall
be applied by substituting “50 percent
or more” for “more than 50 percent”
each place it appears.

(h) * % %

(4) * * * Similarly, a partnership
(first partnership) is considered as
owning more than 50 percent of the
value of another partnership (second
partnership) if the first partnership

owns more than 50 percent of the
capital and profits interests of the
second partnership. For this purpose,
value will be determined at the end of
the partnership’s taxable year. For
taxable years beginning before January
1, 2001, the second preceding sentence
shall be applied by substituting “50
percent” for “more than 50 percent”.

@* * *(1)* * *In addition, two
look-through entities are related if the
same United States shareholders own,
directly or indirectly, stock possessing
more than 50 percent of the total voting
power of all voting classes of stock (in
the case of a corporation) or more than
50 percent of the total value of each
look-through entity. * * * For taxable
years beginning before January 1, 2001,
the third sentence of this paragraph
(1)(1) shall be applied by substituting
““50 percent or more” for “more than 50
percent” each place it appears.

* * * * *

(3) Special rule for dividends. Solely
for purposes of dividend payments
between controlled foreign corporations
in taxable years beginning after
December 31, 2000, two controlled
foreign corporations shall be considered
related look-through entities if the same
United States shareholder owns,
directly or indirectly, at least 10 percent
of the total voting power of all classes
of stock of each foreign corporation.
Taxpayers may choose to apply this
paragraph (i)(3) in taxable years
beginning after December 31, 1991,
provided that appropriate adjustments
are made to eliminate any double
benefit arising from the application of
this paragraph (i)(3) to taxable years that
are not open for assessment.

(4) Examples. * * *

Example 1. P, a domestic corporation,
owns all of the stock of S, a controlled
foreign corporation. S owns 40 percent of the
stock of T, a Country X corporation that is
a controlled foreign corporation. The
remaining 60 percent of the stock of T is
owned by V, a domestic corporation. The
percentages of value and voting power of T
owned by S and V correspond to their
percentages of stock ownership. T owns 40
percent (by vote and value) of the stock of U,
a Country Z corporation that is a controlled
foreign corporation. The remaining 60
percent of U is owned by unrelated U.S.
persons. U earns exclusively general
limitation non-subpart F income. In 2001, U
makes an interest payment of $100 to T.
Look-through principles do not apply
because T and U are not related look-through
entities under paragraph (i)(1) of this section
(because T does not own more than 50
percent of the voting power or value of U).
The interest is passive income to T, and is
subpart F income to P and V. Under
paragraph (c)(1) of this section, look-through
principles determine P and V’s
characterization of the subpart F inclusion

from T. P and V therefore must characterize
the inclusion as passive income.

Example 2. The facts are the same as in
Example 1 except that instead of a $100
interest payment, U pays a $50 dividend to
T in 2001. P and V each own, directly or
indirectly, more than 10 percent of the voting
power of all classes of stock of both T and
U. Pursuant to paragraph (i)(3) of this section,
for purposes of applying this section to the
dividend from U to T, U and T are treated
as related look-through entities. Therefore,
look-through principles apply to characterize
the dividend income as general limitation
income to T. The dividend is subpart F
income of T that is taxable to P and V. The
subpart F inclusions of P and V are also
subject to look-through principles, under
paragraph (c)(1) of this section, and are
characterized as general limitation income to
P and V because the income is general
limitation income of T.

Example 3. The facts are the same as in
Example 1, except that U pays both a $100
interest payment and a $50 dividend to T,
and T owns 80 percent (by vote and value)
of U. Under paragraph (i)(1) of this section,

T and U are related look-through entities,
because T owns more than 50 percent (by
vote and value) of U. Therefore, look-through
principles apply to both the interest and
dividend income paid or accrued by U to T,
and T treats both types of income as general
limitation income. Under paragraph (c)(1) of
this section, P and V apply look-through
principles to the resulting subpart F
inclusions, which therefore are also general
limitation income to P and V.

* * * * *

(m)* * *(1)* * * For purposes of
determining the portion of a dividend
paid or accrued (or amount treated as a
dividend, including amounts described
in section 951(a)(1)(B)) by a controlled
foreign corporation that is treated as
from sources within the United States
under section 904(g)(4), the rules in
paragraph (m)(4) of this section apply.
For purposes of determining the portion
of an amount included in gross income
under section 951(a)(1)(A) that is
attributable to income of the controlled
foreign corporation from sources within
the United States under section
904(g)(2), the rules in paragraph (m)(5)
of this section apply. * * *

* * * * *

(4)* * *(i)* * * Any dividend or
distribution treated as a dividend under
this section (including an amount
included in gross income under section
951(a)(1)(B)) that is received or accrued
by a United States shareholder from a
controlled foreign corporation shall be
treated as income in a separate category
derived from sources within the United
States in proportion to the ratio of the
portion of the earnings and profits of the
controlled foreign corporation in the
corresponding separate category from
United States sources to the total
amount of earnings and profits of the
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controlled foreign corporation in that

separate category.
* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: December 13, 2000.

Jonathan Talisman,

Acting Assistant Secretary (Tax Policy).

[FR Doc. 00-32477 Filed 12—29-00; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 8914]

RIN 1545-AX67

Definition of Hyperinflationary
Currency for Purposes of Section 988

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations concerning when a currency
will be considered hyperinflationary for
purposes of section 988. These final
regulations are intended to prevent
distortions associated with the
computation of income and expense
arising from section 988 transactions
denominated in hyperinflationary
currencies.

DATES: The effective date of this
regulation is February 14, 2000.

FOR FURTHER INFORMATION CONTACT: ]ohn
W. Rogers III of the Office of Associate
Chief Counsel (International) at (202)
622-3870.

SUPPLEMENTARY INFORMATION:

Background

This document contains final Income
Tax Regulations (26 CFR part 1) under
section 988 of the Internal Revenue
Code (Code). On March 17, 1992, the
IRS and Treasury published final
regulations (57 FR 9172) relating to the
taxation of section 988 transactions,
including, inter alia, transactions
denominated in hyperinflationary
currencies. Also on March 17, 1992,
proposed regulations were published
(57 FR 9217) relating to the treatment of
certain financial instruments
denominated in hyperinflationary
currencies. The proposed regulations
did not separately define
hyperinflationary currency. Rather, they
simply made reference to the definition
in the final regulations, § 1.988—1(f).

TD 8860 (65 FR 2026) (January 13,
2000) finalized the proposed regulations

relating to the treatment of financial
instruments denominated in
hyperinflationary currencies. Also in
that issue of the Federal Register was a
notice of proposed rulemaking regarding
a proposed change in the period of years
that are considered in determining
whether a currency is hyperinflationary
for purposes of section 988 (base
period). The notice of proposed
rulemaking also provided notice of a
public hearing on the proposed
regulations. No requests to speak were
received, and the public hearing was
canceled. This Treasury decision
finalizes the proposed regulations
relating to the change in base period,
with certain minor changes.

Explanation of Provisions

As set out in the notice of proposed
rulemaking, the term hyperinflationary
currency, as defined in § 1.988-1(f),
utilizes the definition in § 1.985—
1(b)(2)(@ii)(D). This definition was
developed in the context of the Dollar
Approximate Separate Transactions
Method (DASTM) regulations, § 1.985—
3, and generally considers the
cumulative effects of inflation over the
base period in determining whether a
currency is hyperinflationary. In
§1.985-1(b)(2)(ii)(D), the base period
consists of the thirty-six calendar month
period immediately preceding the first
day of the current calendar year. Use of
this base period is generally appropriate
in the context of DASTM because a
qualified business unit needs to know in
advance if it is subject to § 1.985-3
calculations.

However, failure to take the current
year’s inflation into account for
purposes of computing foreign currency
gain or loss under section 988 may lead
to distortions in income and expense
because inflation may rise dramatically
in single year. Accordingly, the IRS and
Treasury believe that for purposes of
section 988, it is more appropriate to
consider the cumulative inflation rate
over the thirty-six month period ending
on the last day of the taxpayer’s (or the
qualified business unit’s) current
taxable year. This change in the base
period, however, applies only for the
purposes of section 988 and not for the
purpose of determining whether a
taxpayer (or QBU) is subject to the
provisions of § 1.985-3.

Summary of Comments

One comment was received in
connection with the proposed change in
the measurement of the base period
under section 988. This comment relates
to the application of the rule to
regulated investment companies (RICs).
The commenter stated that sections

852(a) and 4982 effectively require a RIC
to distribute essentially all of its income
during the calendar year in which it is
earned. Thus, the commenter concluded
that RICs need to know before the end
of their tax year whether a particular
currency is hyperinflationary. The
Treasury and IRS recognize that the
revised definition of base period could
present an administrative burden for
RICs. Accordingly, the final regulation
provides that RICs are not subject to the
revised base period standard of these
final regulations.

A similar exclusion from the revised
base period standard has been made for
REITs due to their similar distribution
requirements. The regulation has also
been amended to provide that the
Service may by notice provide that the
revised base period standard shall not
apply to any section 988 transaction of
an entity with distribution requirements
similar to that of RICs and REITs.

In addition, the regulation was
amended to provide that generally
accepted accounting principles may not
apply to alter the base period outlined
in paragraph (f)(1)(ii)(A) of this section.
This change is intended to clarify that
the last sentence of § 1.985-1(b)(2)(ii)(D)
may not be used to alter the base period
for purposes of section 988.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedures
Act (5 U.S.C. chapter 5) and the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations, and therefore, a Regulatory
Flexibility Analysis is not required.

Drafting Information

The principal author of these
regulations is John W. Rogers III of the
Office of the Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department also participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:
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PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In § 1.988-1, paragraph (f) is
revised to read as follows:

§1.988-1 Certain definitions and special
rules.
* * * * *

(f) Hyperinflationary currency—(1)
Definition—(i) General rule. For
purposes of section 988, a
hyperinflationary currency means a
currency described in § 1.985—
1(b)(2)(ii1)(D). Unless otherwise
provided, the currency in any example
used in §§ 1.988—1 through 1.988-5 is
not a hyperinflationary currency.

(ii) Special rules for determining base
period. In determining whether a
currency is hyperinflationary under
§ 1.985-1(b)(2)(ii)(D) for purposes of this
paragraph (f), the following rules will
apply:

(A) The base period means the thirty-
six calendar month period ending on
the last day of the taxpayer’s (or
qualified business unit’s) current
taxable year. Thus, for example, if for
1996, 1997, and 1998, a country’s
annual inflation rates are 6 percent, 11
percent, and 90 percent, respectively,
the cumulative inflation rate for the
three-year base period is 124% [((1.06 x
1.11 X 1.90) — 1.0 = 1.24) x 100 =
124%]. Accordingly, assuming the QBU
has a calendar year as its taxable year,
the currency of the country is
hyperinflationary for the 1998 taxable
year. This change in the § 1.985—
1(b)(2)(ii)(D) base period shall not apply
to any section 988 transaction of an
entity described in section 851
(regulated investment company (RIC)) or
section 856 (real estate investment trust
(REIT)). The Service may, by notice,
provide that the foregoing change in the
§ 1.985-1(b)(2)(ii)(D) base period does
not apply to any section 988 transaction
of an entity with distribution
requirements similar to a RIC or REIT.

(B) The last sentence of § 1.985—
1(b)(2)(ii)(D) shall not apply to alter the
base period for purposes of this
paragraph (f) in determining whether a
currency is hyperinflationary for
purposes of section 988. Accordingly,
generally accepted accounting
principles may not apply to alter the
base period for purposes of this
paragraph (f).

(2) Effective date. Paragraph (f)(1) of
this section shall apply to transactions
entered into after February 14, 2000.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: November 29, 2000.

Jonathan Talisman,

Acting Assistant Secretary of the Treasury.

[FR Doc. 00-32188 Filed 12—29-00; 8:45 am|

BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 8930]
RINs 1545-AV14 and 1545-A051

Credit for Increasing Research
Activities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the computation
of the credit under section 41(c) and the
definition of qualified research under
section 41(d). These regulations are
intended to provide guidance
concerning the requirements necessary
to qualify for the credit for increasing
research activities, guidance in
computing the credit for increasing
research activities, and rules for electing
and revoking the election of the
alternative incremental credit. These
regulations reflect changes to section 41
made by the Tax Reform Act of 1986
(the 1986 Act), the Revenue
Reconciliation Act of 1989, the Small
Business Job Protection Act of 1996, the
Taxpayer Relief Act of 1997, the Tax
and Trade Relief Extension Act of 1998
(the 1998 Act), and the Tax Relief
Extension Act of 1999 (the 1999 Act).
These regulations also provide certain
technical amendments to the existing
regulations.

DATES: Effective Dates: These
regulations are effective January 3, 2001.

Applicability Dates: For dates of
applicability of these regulations, see
Effective Dates under SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT: Lisa
J. Shuman or Leslie H. Finlow at (202)
622—3120 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in § 1.41-8(b) of this final

rule have been reviewed and approved
by the Office of Management and
Budget in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507) under the number 1545—
1625. Responses to these collections of
information are mandatory.

The reporting burden contained in
§ 1.41-8(b)(2) (relating to the election of
the alternative incremental credit) is
reflected in the burden of Form 6765.

Estimated average annual burden
hours per respondent under § 1.41—
8(b)(3) (relating to the revocation of the
election to use the alternative
incremental credit) is 250 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:FP:S:0, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

The collections of information
contained in § 1.41—4(d) of this final
rule have been reviewed and, pending
receipt and evaluation of public
comments, approved by the Office of
Management and Budget (OMB) under
44 U.S.C. 3507 and assigned control
number 1545-1625. This information is
required to assist in the examination of
the research credit and to ensure that
the research credit is properly targeted
to serve as an incentive to engage in
qualified research. This information will
be used to verify that the amounts
treated as qualified research expenses
were paid or incurred for activities
intended to discover information that
exceeds, expands, or refines the
common knowledge of skilled
professionals in the relevant field of
science or engineering. This collection
of information is required to obtain a
benefit. The likely recordkeepers are
businesses or other for-profit
institutions.

Estimated total annual recordkeeping
burden for § 1.41—4(d) is 18,000 hours.
The annual estimated burden per
respondent varies from .5 hours to 2.5
hours, depending on the circumstances,
with an estimated average of 1.5 hours.

The estimated number of
recordkeepers is 12,000.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, W:CAR:MP:FP:S:0,
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Washington, DC 20224. Comments on
the collection of information should be
received by March 5, 2001. Comments
are specifically requested concerning:

WlFl)ether the coﬂection of information
is necessary for the proper performance
of the functions of the Internal Revenue
Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the collection of
information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the collection of information may be
minimized, including through the
application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

On January 2, 1997, the IRS and
Treasury published in the Federal
Register (62 FR 81) a notice of proposed
rulemaking (REG-209494-90, 1997—-1
C.B. 723) under section 41 describing
when computer software that is
developed by (or for the benefit of) a
taxpayer primarily for the taxpayer’s
internal use can qualify for the credit for
increasing research activities (the 1997
proposed regulations). Comments
responding to the 1997 proposed
regulations were received and a public
hearing was held on May 13, 1997.

On December 2, 1998, the IRS and
Treasury published in the Federal
Register (63 FR 66503) a notice of
proposed rulemaking (REG-105170-97,
1998-50 I.R.B. 10) under section 41
relating to the credit for increasing
research activities (the 1998 proposed
regulations). The 1998 proposed
regulations propose rules and examples
relating to (1) the definition of gross
receipts for purposes of computing the
base amount under section 41(c), (2) the
application of the consistency rule in
computing the base amount, (3) the

definition of qualified research under
section 41(d), (4) the application of the
exclusions from the definition of
qualified research, (5) the application of
the shrinking-back rule, and (6) the
election of the alternative incremental
credit. The 1998 proposed regulations
also propose certain technical
amendments to the existing regulations.
Comments responding to the 1998
proposed regulations were received and
a public hearing was held on April 29,
1999.

In the 1999 Act, Congress extended
the credit for a five-year period. The
Conference Report accompanying the
1999 Act included the following
language addressing the proposed
regulations:

In extending the research credit, the
conferees are concerned that the definition of
qualified research be administered in a
manner that is consistent with the intent
Congress has expressed in enacting and
extending the research credit. The conferees
urge the Secretary to consider carefully the
comments he has and may receive regarding
the proposed regulations relating to the
computation of the credit under section 41(c)
and the definition of qualified research under
section 41(d), particularly regarding the
“common knowledge” standard. The
conferees further note the rapid pace of
technological advance, especially in service-
related industries, and urge the Secretary to
consider carefully the comments he has and
may receive in promulgating regulations in
connection with what constitutes “internal
use”” with regard to software expenditures.
The conferees also wish to observe that
software research, that otherwise satisfies the
requirements of section 41, which is
undertaken to support the provision of a
service, should not be deemed “internal use”
solely because the business component
involves the provision of a service.

The conferees wish to reaffirm that
qualified research is research undertaken for
the purpose of discovering new information
which is technological in nature. For
purposes of applying this definition, new
information is information that is new to the
taxpayer, is not freely available to the general
public, and otherwise satisfies the
requirements of section 41. Employing
existing technologies in a particular field or
relying on existing principles of engineering
or science is qualified research, if such
activities are otherwise undertaken for
purposes of discovering information and
satisfy the other requirements of section 41.

The conferees also are concerned about
unnecessary and costly taxpayer record
keeping burdens and reaffirm that eligibility
for the credit is not intended to be contingent
on meeting unreasonable record keeping
requirements.

H.R. Conf. Rep. No. 106—478, at 132
(1999).

After considering the comments
received, the statements made at the
public hearings, and the legislative
history for the research credit, the

proposed regulations are adopted as
revised by this Treasury decision.

Explanation of Provisions

This document amends 26 CFR part 1
to provide additional rules under
section 41. Section 41 contains the rules
for the credit for increasing research
activities.

I. Basic Principles

A number of commentators objected
to the inclusion of the basic principles
statement in § 1.41-1(a) of the proposed
regulations. They stated that the
inclusion of a basic principles section
was unusual, and that the basic
principles section could be read to
impose additional and unwarranted
conditions for credit eligibility. In
response to these comments, and
because IRS and Treasury have
concluded that the requisite principles
are adequately reflected in the
provisions of the regulations, the final
regulations omit a separate statement of
basic principles. The clarifications that
the credit may be available where the
technological advance sought is
evolutionary, where the taxpayer is not
the first to achieve the advance, and
where the taxpayer fails to achieve the
intended advance have been
incorporated elsewhere in the
regulations.

II. Gross Receipts

When Congress revised the
computation of the research credit to
incorporate a taxpayer’s gross receipts,
neither the statute nor the legislative
history defined the term gross receipts,
other than to provide that gross receipts
for any taxable year are reduced by
returns and allowances made during the
tax year, and, in the case of a foreign
corporation, that only gross receipts
effectively connected with the conduct
of a trade or business within the United
States are taken into account. See
section 41(c)(6).

The proposed regulations generally
defined gross receipts as the total
amount derived by a taxpayer from all
activities and sources. However, in
recognition of the fact that certain
extraordinary gross receipts might not
be taken into account when a business
determines its research budget, the
proposed regulations provided that
certain extraordinary items (such as
receipts from the sale or exchange of
capital assets) would be excluded from
the computation of gross receipts.

Several commentators objected to the
definition of gross receipts in the
proposed regulations. Referring to the
inclusion in a House Budget Report of
the term sales growth as an apparent
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short-hand reference to an increase in
gross receipts, some commentators
argued that gross receipts should be
limited to income from sales. See H.R.
Rep. No. 101-247, at 1200 (1989). In
determining its research budget,
however, a business may take into
account any expected income stream,
regardless of whether or not the income
is derived from sales or from other
active business activities. Moreover,
many businesses do not generate any
income in the form of sales.
Accordingly, the final regulations do not
adopt this suggestion.

The final regulations also do not
adopt suggestions that the definition of
gross receipts be narrowed to exclude
those items not directly related to the
conduct of the taxpayer’s trade or
business. As noted above, any expected
income stream may be taken into
account in determining a business’
research budget, regardless of the source
of the income. Moreover, IRS and
Treasury believe that a subjective
narrowing of the term gross receipts, as
suggested by these commentators, could
leave the definition of the term, and
thus the computation of the base
amount, vulnerable to manipulation.

For example, a narrower definition
allowing taxpayers to exclude items not
derived in the ordinary course of
business might prompt a taxpayer to
assert that certain royalties received in
the 1980s were derived in the ordinary
course of business and are includable as
gross receipts (thus decreasing the
taxpayer’s fixed-base percentage), but
that certain interest income received in
the years preceding the credit year was
not derived in the ordinary course of
business and was not includable in
gross receipts (thus decreasing the base
amount). Nor would a rule of
consistency be effective in preventing
such manipulation. While the taxpayer
described above would be
characterizing the nature of its income
items as derived or not derived in the
ordinary course of a trade or business so
as to maximize the amount of the credit,
the taxpayer would not be taking
inconsistent positions with respect to
the same items of income.

Several commentators objected to the
definition of gross receipts in the
proposed regulations as it applies to
start-up firms with pre-operating
interest income. If pre-operating interest
income is treated as a gross receipt,
many start-up firms would be precluded
from using the start-up rules to compute
their fixed-base percentages, because the
application of the start-up rules is
conditioned on a taxpayer not having
both gross receipts and qualified
research expenses in certain taxable

years during the 1980s. Moreover,
because a start-up firm whose only gross
receipt is pre-operating interest income
likely would have significant qualified
research expenses relative to gross
receipts (and thus a high fixed-base
percentage), such a firm likely would
derive less benefit from the credit.

IRS and Treasury recognize that the
start-up rules appear to contemplate that
there will be years in which a taxpayer
has qualified research expenses but no
gross receipts. However, it would be
difficult to conceive of such a year if
gross receipts are defined to include
pre-operating investment income. To
address these concerns and pursuant to
the regulatory authority of section
41(c)(3)(B)(iii), the final regulations
exclude from the definition of gross
receipts any income received by a
taxpayer in a taxable year that precedes
the first taxable year in which the
taxpayer derives more than $25,000 in
gross receipts other than investment
income. For this purpose, investment
income is defined as interest or
distributions with respect to stock (other
than the stock of a 20-percent owned
corporation as defined in section
243(c)(2) of the Code).

Some commentators suggested that
the definition of gross receipts should
be clarified to exclude certain payments
made by pharmaceutical manufacturers
to various insurers, managed care
organizations and state governments.
The final regulations do not adopt any
provision specifically addressing such
payments.

III. The Discovery Requirement

To qualify for the research credit,
section 41(d) requires that a taxpayer
undertake research for the purpose of
discovering information which is
technological in nature, and the
application of which is intended to be
useful in the development of a new or
improved business component of the
taxpayer. Section 1.41-4(a)(3) of the
proposed regulations defines the phrase
discovering information as obtaining
knowledge that exceeds, expands, or
refines the common knowledge of
skilled professionals in a particular field
of science or engineering.

Commentators criticized this
definition of discovering information,
arguing that the definition imposes a
discovery requirement that was not
mandated by the statute. Commentators
suggested that the phrase discovering
information, as used in the statute, was
not intended as an additional
requirement, but was simply used as a
phrase to link the term research with
the types of information required as the
subject of the research. Commentators

argued that a taxpayer who seeks to
resolve its own subjective uncertainty as
to the information at issue is
undertaking sufficient discovery for
purposes of section 41(d).

Consistent with the legislative history
and case law as described below,
however, IRS and Treasury continue to
believe that section 41 conditions credit
eligibility on an attempt to discover
information that goes beyond the
common knowledge of skilled
professionals in the particular field of
science or engineering.

The legislative history to the 1986
Act, which narrowed the definition of
the term qualified research, explained
that Congress had originally enacted the
research credit to encourage business
firms to perform the research necessary
to increase the innovative qualities and
efficiency of the U.S. economy. H.R.
Rep. No. 99-426, at 177-78; S. Rep. No.
99-313, at 694—-95. Congress was
concerned that taxpayers had applied
the original definition of qualified
research ““too broadly,” that some
taxpayers had claimed the credit for
“virtually any expenses relating to
product development” and that many of
these taxpayers were “‘in industries that
do not involve high technology or its
application in developing
technologically new and improved
products or methods of production.” Id.
In an illustration of the changes enacted,
the legislative history explained that,
under the new definition: “Research
does not rely on the principles of
computer science merely because a
computer is employed. Research may be
treated as undertaken to discover
information that is technological in
nature, however, if the research is
intended to expand or refine existing
principles of computer science.” HR.
Conf. Rep. No. 99-841, at [I-71 n.3
(1986) (emphasis added).

Following the 1986 Act changes to the
credit, a discovery requirement has been
applied in several recent cases. See, e.g.,
United Stationers, Inc. v. United States,
163 F.3d 440 (7th Cir. 1998), Norwest v.
Commissioner, 110 T.C. 454 (1998), and
WICOR, Inc. v. United States, 116 F.
Supp. 2d 1028 (E.D. Wis. 2000).

In reaffirming the scope of the term
qualified research, the Conference
Report to the 1998 Act noted that:

evolutionary research activities intended to
improve functionality, performance,
reliability, or quality are eligible for the
credit, as are research activities intended to
achieve a result that has already been
achieved by other persons but is not yet
within the common knowledge (e.g., freely
available to the general public) of the field
(provided that the research otherwise meets
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the requirements of section 41, including not
being excluded by subsection (d)(4)).

H.R. Conf. Rep. No. 105-825, at 1548
(1998) (emphasis added). In particular,
it is noteworthy that the conferees
clarified that the credit is available for
research intended to achieve a result
that has been achieved by others but is
not yet within the common knowledge.
The negative inference is that the credit
is not available for research intended to
achieve a result that has been achieved
by others and is within the common
knowledge of the field.

The discovery requirement as set forth
in the final regulations also is consistent
with the legislative history to the 1999
Act (the text of which is set forth above
under Background). In that legislative
history, for example, the conferees
stated that:

[elmploying existing technologies in a
particular field or relying on existing
principles of engineering or science is
qualified research, if such activities are
otherwise undertaken for purposes of
discovering information and satisfy the other
requirements under section 41.

H.R. Conf. Rep. No. 106—478, at 132
(emphasis added). By referring
separately to a requirement that the
research be undertaken for purposes of
discovering information, this legislative
history again confirmed that the phrase
“discovering information” is a separate
substantive requirement and not merely
a phrase used to link the term research
with the types of information required
as the subject of the research.

In light of the case law and the
legislative history, the final regulations
retain the requirement that a taxpayer
seek to discover information that
exceeds, expands, or refines the
common knowledge of skilled
professionals in the particular field of
science or engineering. However,
consistent with the legislative history to
the 1999 Act, IRS and Treasury have
carefully considered comments relating
to the “common knowledge” standard,
and made a number of changes to
address specific taxpayer concerns
about the discovery requirement.

In response to comments regarding
the application of the discovery
requirement, the final regulations clarify
that the phrase “common knowledge of
skilled professionals in a particular field
of science or engineering’”’ means
information that should be known to
skilled professionals had they
performed, before the research in
question was undertaken, a reasonable
investigation of the existing level of
information in the particular field of
science or engineering. Thus, in order to
satisfy the discovery requirement,

research must be undertaken for the
purpose of discovering information that
is beyond the knowledge that should be
known to skilled professionals had they
performed a reasonable investigation of
the existing level of knowledge in the
particular field of science or
engineering. There is no requirement,
however, that a taxpayer actually
conduct such an investigation in order
to claim the credit. To further clarify the
application of the discovery
requirement, the final regulations also
state, as an example, that trade secrets
generally are not within the common
knowledge of skilled professionals
because they are not reasonably
available to skilled professionals not
employed, hired, or licensed by the
owner of such trade secrets.

Also, in response to comments, the
discovery requirement in the final
regulations has been reworded to refer
to the common knowledge of skilled
professionals in a particular field of
science or engineering (rather than a
particular field of technology or science,
as in the proposed regulations). As in
the proposed regulations, the common
knowledge of skilled professionals is
intended to serve as an objective
standard for the baseline knowledge that
a credit-eligible taxpayer must seek to
exceed, expand, or refine. The reference
to the common knowledge of skilled
professionals is not intended to impose
qualification requirements on the
personnel that the taxpayer uses to
conduct qualified research.

Several commentators raised concerns
that the discovery requirement in the
proposed regulations required that
taxpayers must ‘“‘prove a negative;” in
response to these concerns about the
potential burden imposed on taxpayers
to demonstrate that they satisfy the
discovery requirement, IRS and
Treasury have added to the final
regulations a rebuttable presumption.
The final regulations provide that, if a
taxpayer demonstrates with credible
evidence that research activities were
undertaken to obtain the information
described in documentation prepared
before or during the early stages of the
research and if that documentation also
sets forth the basis for the taxpayer’s
belief that obtaining this information
would exceed, expand, or refine the
common knowledge of skilled
professionals in the particular field of
science or engineering, then the
research activities are presumed to
satisfy the discovery requirement. This
rebuttable presumption would arise,
however, only if the taxpayer cooperates
with reasonable requests by the IRS for
witnesses, information, documents,
meetings, and interviews.

In a case where the rebuttable
presumption arises, the final regulations
provide that the Commissioner may
overcome this presumption by
demonstrating that the information
described in the taxpayer’s
documentation was within the common
knowledge of skilled professionals in
the particular field of science or
engineering. That is, the Commissioner
would have to demonstrate that the
information would have been known to
such skilled professionals had they
performed (before the research was
undertaken) a reasonable investigation
of the existing level of information in
the particular field of science or
engineering.

By way of further clarification, a
provision has been added and several
examples have been changed or
eliminated to remove any implication
that the underlying principles of science
or engineering used in the research must
themselves be novel. IRS and Treasury
recognize that virtually all research
utilizes existing scientific principles
and technology. The requirement that a
taxpayer seek to exceed, expand, or
refine the common knowledge of skilled
professionals does not mean that the
tools and principles used in the attempt
to achieve the technological advance
must themselves be beyond the common
knowledge.

Also, in response to commentators’
suggestions, the final regulations
provide that a taxpayer is conclusively
presumed to have obtained knowledge
that exceeds, expands, or refines the
common knowledge of skilled
professionals in the relevant field of
science or engineering, if that taxpayer
was awarded a patent for the business
component. Section 101 of title 35 of the
United States Code provides that
“[w]hoever invents or discovers any
new and useful process, machine,
manufacture, or composition of matter,
or any new and useful improvement
thereof, may obtain a patent therefor,
subject to the conditions and
requirements of [title 35].”” Such an
invention or discovery may be
patentable if it was not previously
known, used, patented, or described, as
set forth in 35 U.S.C. 102, and the
differences between the invention and
the prior art are such that the invention
would not have been obvious to a
person having ordinary skill in the
relevant art. See 35 U.S.C. 102.

The final regulations contain a patent
safe harbor because IRS and Treasury
believe that information leading to a
patentable invention constitutes
information that exceeds, expands, or
refines the common knowledge of
skilled professionals in the relevant
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field. Of course, qualification under the
patent safe harbor does not necessarily
establish that the discovery requirement
is satisfied with respect to all of the
research associated with the patentable
invention (for example, some of the
research might relate to style).

The final regulations emphasize that a
patent is not a precondition for credit
eligibility. Because not all research
succeeds in achieving its objective and
for other reasons, it is obvious that not
all research intended to discover
information that goes beyond the
common knowledge results in a patent.
Thus, the absence of a patent should
have no bearing on credit eligibility.
The factors underlying the denial of a
patent application, on the other hand,
may be relevant to the determination of
whether the discovery requirement is
satisfied.

Because section 41(d)(3)(B) provides
that the credit is not available for
research related to style, taste, cosmetic,
or seasonal design factors, the patent
safe harbor does not include patents for
design, as defined by 35 U.S.C. 171.

In light of these changes,
modifications have been made to several
examples in the proposed regulations,
including an example in the proposed
regulations relating to research
undertaken to develop a new tire. This
example has been moved to the section
of the final regulations that illustrates
the exclusion for research conducted
after the beginning of commercial
production (discussed in VII. Research
After Commercial Production of this
Preamble).

To address concerns expressed by a
number of commentators that the
common knowledge standard may be
difficult for taxpayers and examiners to
apply, and may give rise in practice to
inconsistent treatment of similarly
situated taxpayers (especially where
examiners have limited expertise in a
particular scientific field) IRS and
Treasury have initiated measures to
promote fair and consistent application
of the discovery requirement and the
other conditions for credit eligibility.
Consistent with the suggestion of one
commentator, IRS has met with Revenue
Canada to discuss Canada’s joint
industry/government initiative to
improve administration of the Canadian
research credit. IRS also has met with
various industry associations to form
joint initiatives to devise guidelines for
the administration and examination of
the credit in particular industries.
Similar efforts with respect to other
industry groups are anticipated.

IV. Process of Experimentation

Commentators objected to § 1.41—
4(a)(5) of the proposed regulations,
which defines a process of
experimentation to include a prescribed
four-step process. Commentators argued
that while the four-step process may
accurately have described the pure
scientific method of conducting
experiments, commercial and industrial
practice does not always conform
precisely to such requirements.
Commentators also argued that the four-
step process required by the proposed
regulations was adapted from a
description in the legislative history of
the 1986 Act that was included for
illustrative purposes and not as a
comprehensive definition of the term
process of experimentation.

In light of these comments, the final
regulations provide that taxpayers
conducting a process of experimentation
may, but are not required to, engage in
the four-step process.

Consistent with the legislative history,
the final regulations provide further
clarification on the manner in which a
process of experimentation differs from
research and development in the
experimental or laboratory sense, as
required by § 1.174-2(a). A process of
experimentation is a process to evaluate
more than one alternative designed to
achieve a result where the capability or
method of achieving that result is
uncertain at the outset, but (in contrast
to expenditures that qualify under
section 174) does not include the
evaluation of alternatives to establish
the appropriate design of a business
component when the capability and
method for developing or improving the
business component are not uncertain.
See H.R. Conf. Rep. No. 99-841, at II-
72 (““The term process of
experimentation means a process
involving the evaluation of more than
one alternative designed to achieve a
result where the means of achieving that
result is uncertain at the outset.”);
United Stationers, 163 F.3d at 446;
Norwest, 110 T.C. at 496.

V. Recordkeeping Requirement

Part of the four-step process of
experimentation test prescribed in
§ 1.41-4(a)(5) of the proposed
regulations was a requirement that
taxpayers record the results of their
experiments. Maintaining that this
requirement was particularly
burdensome, commentators argued that,
in the industrial or commercial setting,
the recording of results is not
necessarily inherent in a bona fide
process of experimentation.

For these reasons, the final
regulations do not contain a
requirement that taxpayers record the
results of their experiments. Moreover,
reference to the recording of results has
been eliminated from the illustrative
(non-mandatory) description of a four-
step process of experimentation.

To assist in the examination of claims
for the credit and to ensure that the
credit is properly targeted to serve as an
incentive to engage in qualified
research, the final regulations do
include a less burdensome
contemporaneous documentation
requirement. Under the final
regulations, taxpayers must prepare and
retain written documentation before or
during the early stages of the research
project that describes the principal
questions to be answered and the
information the taxpayer seeks to obtain
that exceeds, expands, or refines the
common knowledge of skilled
professionals in the relevant field of
science or engineering. Taxpayers also
must comply with the general
recordkeeping requirements of section
6001.

As noted above, taxpayers may also
avail themselves of a rebuttable
presumption that they satisfy the
discovery requirement if their
contemporaneous documentation also
sets forth the basis for the taxpayer’s
belief that obtaining this information
would exceed, expand, or refine the
common knowledge of skilled
professionals in the particular field of
science or engineering.

VI. The Shrinking-Back Rule

Under § 1.41—4(b) of the proposed
regulations, and consistent with the
legislative history to the 1986 Act, if the
requirements of section 41(d) are not
met for an entire product, then the
credit may be available with respect to
the next most significant subset of
elements of that product. This shrinking
back continues until either a subset of
elements of the product that satisfies the
requirements is reached, or the most
basic element of the product is reached
and such element fails to satisfy the test.

The final regulations clarify that this
shrinking-back rule applies only if the
taxpayer incurs some research expenses
with respect to the overall business
component that would constitute
qualified research expenses with respect
to that business component but for the
fact that less than substantially all of the
research activities with respect to that
component constitute elements of a
process of experimentation that relates
to a new or improved function,
performance, reliability or quality. In
cases where the substantially-all test is
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satisfied with respect to the overall
business component, those research
expenses with respect to the overall
business component that are qualified
research expenses are credit eligible,
and there is no need for a taxpayer to
shrink back to apply the tests with
respect to subsets of elements of the
business component. Of course, the
mere fact that taxpayers are not required
to shrink back to a smaller business
component does not mean that all of the
research expenses with respect to the
overall credit are credit eligible.
Research expenses that are not qualified
research expenses, for example because
they relate to style, taste, cosmetic, or
seasonal design factors, remain
ineligible for the credit.

In response to commentators’
suggestions, the final regulations also
clarify that, if the original product is not
eligible for the credit, the application of
the shrinking-back rule may result in
credit eligibility for multiple business
components that are subsets of the
original product. The regulations clarify
that the shrinking-back rule may not
itself be applied as a reason to exclude

research activities from credit eligibility.

Finally, an example has been added to
illustrate these concepts.

VII. Research After Commercial
Production

Several commentators addressed the
section of the proposed regulations
providing that activities conducted after
the beginning of commercial production
of a business component are not
qualified research. Under the proposed
regulations, activities are conducted
after the beginning of commercial
production of a business component if
such activities are conducted after the
component is developed to the point
where it is ready for commercial sale or
use, or meets the basic functional and
economic requirements of the taxpayer
for the component’s sale or use.
Moreover, certain specified activities
(like preproduction planning for a
finished business component and trial
production runs) are deemed to occur
after the beginning of commercial
production.

Because the provisions set forth above
closely reflect the legislative history of
the post-production exclusion, these
tests have been retained in the final
regulations. See H.R. Conf. Rep. No.
841, at [I-74-75. However, several
changes have been made in response to
commentators’ concerns.

First, a change has been made to the
list of activities that are per se deemed
to occur after the beginning of
commercial production. In the proposed
regulations, one of the items on that list

was ‘‘debugging or correcting flaws in a
business component.” Consistent with
the legislative history, IRS and Treasury
continue to believe that debugging
should be conclusively presumed to
occur after the beginning of commercial
production. However, many activities
conducted before the beginning of
commercial production could be
construed as the correction of flaws.
Thus, the per se list contained in the
final regulations has been changed to
refer to debugging activities but not to
the correction of flaws.

Second, an example has been added
to clarify that a new research project to
improve a business component is not
disqualified merely because the new
research project commences after the
commercial production of the
unimproved business component. Other
examples have been changed to
eliminate references to and factual
assertions about specific industries.

Third, the final regulations
incorporate provisions from the
legislative history to the 1986 Act that
clinical testing of a pharmaceutical
product prior to its commercial
production in the United States is not
treated as occurring after the beginning
of commercial production even if the
product is commercially available in
other countries, and that additional
clinical testing of a pharmaceutical
product after a product has been
approved for a specific therapeutic use
by the Food and Drug Administration
and is ready for commercial production
and sale are not treated as occurring
after the beginning of commercial
production if such clinical tests are
undertaken to establish new functional
uses, characteristics, indications,
combinations, dosages, or delivery
forms for the product.

VIII. Adaptation

Several commentators suggested
alternate formulations of the adaptation
exclusion. Because such formulations
effectively would render the adaptation
exclusion inapplicable to activities that
satisfy the other requirements for
qualified research, thereby reading the
exclusion out of the Internal Revenue
Code, the final regulations do not adopt
the suggestions.

Two new examples clarify that the
adaptation exclusion may also apply to
contract research expenses paid by the
customer to the vendor or to in-house
research expenses incurred by the
customer itself to adapt an existing
business component to that customer’s
requirement or need.

IX. Internal-Use Software

As noted above, the 1997 proposed
regulations describe when software that
is developed by (or for the benefit of) a
taxpayer primarily for the taxpayer’s
internal use can qualify for the credit.
The final regulations incorporate these
special provisions for internal-use
software. A number of changes have
been made to the 1997 proposed
regulations to address commentator
concerns, and to coordinate the internal-
use provisions with the other provisions
of the final regulations.

Under the proposed regulations,
research with respect to software
developed primarily for a taxpayer’s
internal use is qualified research only if
it satisfies both the general requirements
for credit eligibility under section 41
and an additional condition for
eligibility. Except for certain software
developed for use in conducting
qualified research or for use in a
production process, and for certain
software created as part of a package of
hardware and software developed
concurrently, the additional condition
for eligibility is a requirement that the
taxpayer satisfy a three-part test
(requiring that the internal-use software
be innovative, that its development
involve significant economic risk, and
that it not be commercially available).

Most of the comments received
focused on two issues—(1) the
determination of when software is
developed primarily for internal use,
and (2) the application of the three-part
test to internal-use software. On the first
issue, several commentators urged that
internal-use software be defined to
exclude any software used to deliver a
service to customers or any software
that includes an interface with
customers or the public. After careful
analysis of the legislative history to the
1986 Act and the 1999 Act, however,
IRS and Treasury concluded that such a
broad exclusion would be inconsistent
with the statutory mandate, because the
exclusion would extend to some
software that Congress clearly intended
to treat as internal-use software. At the
same time, IRS and Treasury share the
commentators’ belief that the goals of
the research credit may be advanced by
removing additional conditions for
credit-eligibility in the case of certain
internal-use software used to provide
new features to services offered to
customers that are not otherwise
available to them. Accordingly, as
described in more detail below, the final
regulations retain the definition of
internal-use software contained in the
proposed regulations, but provide a new
exception (pursuant to the regulatory
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authority under section 41(d)(4)(E))
under which the development of certain
internal-use software used to deliver
noncomputer services to customers with
features that are not yet offered by a
taxpayer’s competitors is not subject to
the three-part test.

Consistent with a statement in the
Conference Report to the 1999 Act that
software research undertaken to support
the provision of a service should not be
deemed internal-use software ‘“‘solely
because the business component
involves the provision of a service,” the
final regulations clarify that the
determination of whether software is
internal-use software depends on the
nature of the service provided by the
taxpayer. Software that is intended to be
used to provide noncomputer services
to customers is internal-use software,
while software that is to be used to
provide computer services is not
developed primarily for internal use.
Computer services are services offered
by a taxpayer to customers who do
business with the taxpayer primarily for
the use of the taxpayer’s computer or
software technology. Noncomputer
services are services offered by a
taxpayer to customers who do business
with the taxpayer primarily to obtain a
service other than a computer service,
even if such other service is enabled,
supported, or facilitated by computer or
software technology.

The conclusion that software used to
provide noncomputer services is
internal-use software is consistent with
the legislative history to the 1986 Act,
which defined internal-use software as
software used in general administrative
functions and software used in
providing noncomputer services (such
as accounting, consulting, or banking
services). See H.R. Conf. Rep. No. 841,
at II-73 (emphasis added).

As noted above, the final regulations
contain a new exception under which a
taxpayer is not required to establish that
internal-use software used to provide
noncomputer services containing
features or improvements that are not
yet offered by a taxpayer’s competitors
satisfies the three-part test. Software
that is intended to be used to provide
noncomputer services is described
within the exception if the software is
designed to provide customers a new
feature with respect to a noncomputer
service; the taxpayer reasonably
anticipated that customers would
choose to obtain the noncomputer
service from the taxpayer (rather than
from the taxpayer’s competitors)
because of those features of the service
that will be provided by the software;
and those features are not available (at

the time the research is undertaken)
from any of the taxpayer’s competitors.

No inference should be drawn that
software described within the foregoing
exception is not internal-use software or
that internal-use software not described
within the exception would fail the
three-part test. Rather, the exception
reflects a determination by IRS and
Treasury that it is appropriate to
exercise the regulatory authority in
section 41(d)(4)(E) to exempt certain
internal-use software from having to
fulfil additional conditions for credit
eligibility. This exercise of regulatory
authority is based on a determination
that the development of software
containing features or improvements
that are not available from a taxpayer’s
competitors and that provide a
demonstrable competitive advantage is
more likely to increase the innovative
qualities and efficiency of the U.S.
economy (by generating knowledge that
can be used by other service providers)
than is the development of software
used to provide noncomputer services
containing features or improvements
that are already offered by others. IRS
and Treasury believe that drawing such
a line is an appropriate way to
administer the credit with a view to
identifying and facilitating the credit
availability for software with the
greatest potential for benefitting the U.S.
economy, an important rationale for the
research credit.

The final regulations also make a
number of changes with respect to the
three-part high threshold of innovation
test, which continues to apply to certain
software not described within the new
exception. For example, commentators
had questioned whether the 1997
proposed regulations impose a separate
high threshold of innovation
requirement that serves as an additional
condition for credit eligibility, even
where taxpayers otherwise satisfy the
three-part test. The final regulations
clarify that the three-part test is the high
threshold of innovation test, and not a
separate requirement. Similarly,
commentators had objected to a
sentence in the 1997 proposed
regulations that could be read to suggest
that certain internal-use software could
never qualify for the credit. The final
regulations clarify that research with
respect to internal-use software that
satisfies both the general conditions for
credit eligibility and the three-part test
is eligible for the credit.

Consistent with the application of the
discovery requirement, the final
regulations adopt the suggestion of
several commentators that the three-part
test should be applied without regard to
whether the taxpayer succeeds in

achieving the results described in that
test.

Commentators questioned whether
the “as where” clauses used to elaborate
on the three requirements of the high
threshold of innovation test in the 1997
proposed regulations were intended as
mandatory requirements or merely as
illustrations of ways in which taxpayers
could satisfy the tests. By replacing the
““as where” clauses with “in that”
clauses, the final regulations confirm
that a taxpayer must satisfy the
provisions, as elaborated. Consistent
with this clarification, the final
regulations provide that the innovative
prong of the three-part test may be
satisfied with respect to any intended
improvement, not just reductions in cost
or improvements in speed.

Under the final regulations, all
qualified research, including research
with respect to internal-use software,
must satisfy the discovery requirement
(that is, must be intended to exceed,
expand, or refine the common
knowledge of skilled professionals in
the particular field of science or
engineering). The final regulations
clarify how the three-part high
threshold of innovation test
supplements the discovery requirement.
Specifically, the final regulations
provide that several aspects of the three-
part test (the determination of whether
the software is intended to result in an
improvement that is substantial and
economically significant and the extent
of uncertainty and technical risk) also
must be applied with respect to the
common knowledge of skilled
professionals. In essence, the common
knowledge of skilled professionals
rather than the knowledge base of the
taxpayer’s employees is treated as the
baseline with respect to which the
intended software must satisfy the
innovative prong and other prongs of
the three-part test. Stated differently,
research with respect to internal-use
software is credit eligible only if it is
intended to exceed, expand, or refine
the common knowledge of skilled
professionals (as defined in § 1.41—
4(a)(3)(ii)) to a degree that is substantial
and economically significant. See
Norwest 110 T.C. at 499-500 (stating
that “* * * the extent of the
improvements required by Congress
with respect to internal use software is
much greater than that required in other
fields” and that “* * * the significant
economic risk test requires a higher
threshold of technological advancement
in the development of internal use
software than in other fields”).

Reference to the common knowledge
of skilled professionals as the baseline
is necessary to give proper meaning to
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the statutory three-part test. For
example, if the innovative requirement
was applied simply with respect to the
prior state of the taxpayer’s own
business, then ordinary inventory
software installed by a taxpayer who
previously tracked its inventory
manually could be deemed to satisfy the
innovative requirement merely because
the taxpayer had achieved a substantial
and economically significant
improvement in speed over its prior
non-automated operations.

Although the final regulations related
to internal use software generally are
effective for taxable years beginning
after December 31, 1985, the provisions
relating to software developed for use in
providing computer and noncomputer
services to customers and the provisions
clarifying the interaction of the three-
part test with the discovery
requirement, like other provisions
concerning the discovery requirement,
are effective only prospectively;
however, taxpayers may rely on these
rules for expenditures paid or incurred
prior to January 3, 2001.

X. Alternative Incremental Credit

Certain commentators suggested that
taxpayers be permitted to elect the
alternative incremental credit on an
amended return. However, IRS and
Treasury believe that the intended
incentive effects of the credit would not
be advanced by permitting taxpayers to
make retroactive elections to alter the
computation of (and presumably
increase) the credit for prior years.
Similarly, the availability of a
retroactive election would undermine
the application of section 41(c)(4)(B).
Thus, the final regulations retain the
requirement contained in the proposed
regulations that the election to apply the
provisions of the alternative incremental
credit must be made on the taxpayer’s
timely filed original return.

Effective Dates

In general, the regulations are
applicable for expenditures paid or
incurred on or after January 3, 2001.
However, the regulations addressing the
base amount are applicable for taxable
years beginning on or after January 3,
2001. The regulations addressing
internal-use software are applicable for
taxable years beginning after December
31, 1985. However, §1.41—
4(c)(6)(ii)(C)(4), § 1.41-4(c)(6)(iv)(A) and
(B), §1.41-4(c)(6)(v), the second and
third sentences of § 1.41-4(c)(6)(vii),
and § 1.41-4(c)(6)(viii) Example 2 are
applicable for expenditures paid or
incurred on or after January 3, 2001. The
special documentation requirements of
§ 1.41-4(d) are applicable with respect

to research projects that begin on or
after March 5, 2001. The regulations
providing for the election and
revocation of the alternative incremental
credit are applicable for taxable years
ending on or after January 3, 2001. No
inference should be drawn from the
applicability date concerning the
application of section 41 to
expenditures paid or incurred or the
computation of the base amount before
the applicability date.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations.

It is hereby certified that the
collection of information contained in
these regulations will not have a
significant economic impact on a
substantial number of small entities.
This certification is based on the fact
that the rules of this section impact only
taxpayers who engage in qualified
research. Moreover, in those instances
where the rules of this section impact
small entities, the economic impact is
not likely to be significant because it
merely requires taxpayers to (1) prepare
(before or during the early stages of a
research project) and retain written
documentation describing the principal
questions to be answered and the
information the taxpayer seeks to obtain
that satisfies the requirements of § 1.41—
4(a)(3) of these regulations; (2) elect on
Form 6765, “Credit for Increasing
Research Activities,” to use the
alternative incremental credit if the
entity desires to use that method; and
(3) obtain permission to revoke the
alternative incremental credit election,
if so desired. Further, the economic
impact of electing the alternative
incremental credit on Form 6765 also
would not be significant because the
election is made on the same form and
is based on the same information that is
used to claim the research credit.
Accordingly, a regulatory flexibility
analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required.

Pursuant to section 7805(f), the notice
of proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are Lisa J. Shuman and
Leslie H. Finlow of the Office of the
Associate Chief Counsel (Passthroughs
and Special Industries), IRS. However,
personnel from other offices of the IRS
and the Treasury Department
participated in their development.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.30— [Amended]

Par. 2. Revise the undesignated
centerheading immediately before
§1.30-1 to read as follows:

Credits Allowable Under Sections 30
Through 44B

Par. 3. Remove the undesignated
centerheading immediately before
§1.41-0.

Par. 4. Section 1.41-0 is revised to
read as follows:

§1.41-0 Table of contents.

This section lists the paragraphs
contained in §§ 1.41-1 through 1.41-8
as follows:

§1.41-1 Credit for increasing research

activities.

(a) Amount of credit.

(b) Introduction to regulations under
section 41.

§1.41-2 Qualified research expenses.

(a) Trade or business requirement.

(1) In general.

(2) New business.

(3) Research performed for others.

(i) Taxpayer not entitled to results.

(ii) Taxpayer entitled to results.

(4) Partnerships.

(i) In general.

(ii) Special rule for certain partnerships
and joint ventures.

(b) Supplies and personal property used in
the conduct of qualified research.

(1) In general.

(2) Certain utility charges.

(i) In general.

(ii) Extraordinary expenditures.

(3) Right to use personal property.

(4) Use of personal property in taxable
years beginning after December 31, 1985.

(c) Qualified services.

(1) Engaging in qualified research.

(2) Direct supervision.

(3) Direct support.

(d) Wages paid for qualified services.

(1) In general.

(2) “Substantially all.”

(e) Contract research expenses.

Rt N

=
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(1) In general. (7) Activities outside the United States, section 41(a). For taxable years
(2) Performance of qualified research. Puerto Rico, and other possessions. beginning after June 30, 1996, and at the
(3) “On behalf of. (i) In general. ) election of the taxpayer, the portion of
(4) Prepaid amounts. (ii) Apportionment of in-house research the credit determined under section
(5) Examples. expenses. .

§1.41-3 Base amount for taxable years (iii) Apportionment of contract research 41(3)(1)_1113}’ be calculated using the

beginning on or after January 3, 2001. expenses. alternative incremental credit set forth

(a) New taxpayers.

(b) Special rules for short taxable years.

(1) Short credit year.

(2) Short taxable year preceding credit
year.

(3) Short taxable year in determining fixed-

base percentage.

c) Definition of gross receipts.

In general.

Amounts excluded.

Foreign corporations.

Consistency requirement.

In general.

Mlustrations.

(e) Effective date.

§1.41-4 Qualified research for
expenditures paid or incurred on or after
January 3, 2001.

(a) Qualified research.

(1) General rule.

(2) Requirements of section 41(d)(1).

(3) Undertaken for the purpose of
discovering information.

(i) In general.

(ii) Common knowledge.

(iii) Means of discovery.

(iv) Patent safe harbor.

(v) Rebuttable presumption.

(4) Technological in nature.

(5) Process of experimentation.

)
)

(
(1)
(2)
(3)
(d)
(1)
(2)

(6) Substantially all requirement.

(7) Use of computers and information
technology.

(8) lustrations.

(b) Application of requirements for
qualified research.

In general.

Shrinking-back rule.

Mlustration.

Excluded activities.

(1) In general.

(2) Research after commercial production.

(i) In general.

(ii) Certain additional activities related to
the business component.

(iii) Activities related to production
process or technique.

(iv) Clinical testing.

(3) Adaptation of existing business
components.

(4) Duplication of existing business
component.

(5) Surveys, studies, research relating to
management functions, etc.

(6) Internal-use computer software.

(i) General rule.

(ii) Requirements.

(iii) Primarily for internal use.

(iv) Software used in the provision of
services.

(A) Computer services.

(B) Noncomputer services.

(v) Exception for certain software used in
providing noncomputer services.

(vi) High threshold of innovation test.

(vii) Application of high threshold of
innovation test.

(viii) Illustrations.

(ix) Effective dates.

(1
(2
(3
(c

—_—— o

(8) Research in the social sciences, etc.

(9) Research funded by any grant, contract,
or otherwise.

(10) Iustrations.

(d) Documentation.

(e) Effective dates.

§1.41-5 Basic research for taxable years
beginning after December 31, 1986.
[Reserved]

§1.41-6 Aggregation of expenditures.

(a) Controlled group of corporations; trades
or businesses under common control.

(1) In general.

(2) Definition of trade or business.

(3) Determination of common control.

(4) Examples.

(b) Minimum base period research
expenses.

(c) Tax accounting periods used.

(1) In general.

(2) Special rule where timing of research is
manipulated.

(d) Membership during taxable year in
more than one group.

(e) Intra-group transactions.

(1) In general.

(2) In-house research expenses.

(3) Contract research expenses.

(4) Lease payments.

(5) Payment for supplies.

§1.41-7 Special rules.

(a) Allocations.

(1) Corporation making an election under
subchapter S.

(i) Pass-through, for taxable years
beginning after December 31, 1982, in
the case of an S corporation.

(ii) Pass-through, for taxable years
beginning before January 1, 1983, in the
case of a subchapter S corporation.

(2) Pass-through in the case of an estate or
trust.

(3) Pass-through in the case of a

partnership.

i) In general.

ii) Certain expenditures by joint ventures.

4) Year in which taken into account.

5) Credit allowed subject to limitation.

b) Adjustments for certain acquisitions

and dispositions—Meaning of terms.

(c) Special rule for pass-through of credit.

(d) Carryback and carryover of unused
credits.

§1.41-8 Special rules for taxable years

ending on or after January 3, 2001.

a) Alternative incremental credit.

b) Election.

1) In general.

2) Time and manner of election.

3) Revocation.

4) Effective date.

Par. 5. Section 1.41-1 is revised to
read as follows:

(
(
(
(
(
(

§1.41-1 Credit for increasing research
activities.

(a) Amount of credit. The amount of
a taxpayer’s credit is determined under

in section 41(c)(4).

(b) Introduction to regulations under
section 41. (1) Sections 1.41-2 through
1.41-8 and 1.41-3A through 1.41-5A
address only certain provisions of
section 41. The following table
identifies the provisions of section 41
that are addressed, and lists each
provision with the section of the
regulations in which it is covered.

Section of the Internal

Section of the regula-
i Revenue Code

tion

41(b).

41(c).

41(d).

41(e).

41(f).

41(f).

41(9).

41(c).

41(c) (taxable years
beginning before
January 1, 1990).

41(d) (taxable years
beginning before
January 1, 1986).

41(e) (taxable years
beginning before
January 1, 1987).

§1.41-8
§1.41-3A

§1.41-4A

§1.41-5A

(2) Section 1.41-3A also addresses the
special rule in section 221(d)(2) of the
Economic Recovery Tax Act of 1981
relating to taxable years overlapping the
effective dates of section 41. Section 41
was formerly designated as sections 30
and 44F. Sections 1.41-0 through 1.41-
8 and 1.41-0A through 1.41-5A refer to
these sections as section 41 for
conformity purposes. Whether section
41, former section 30, or former section
44F applies to a particular expenditure
depends upon when the expenditure
was paid or incurred.

§1.41-2 [Amended]

Par. 6. Section 1.41-2 is amended as
follows:

1. The last sentence of paragraph
(a)(3)(i) is amended by removing the
language ““§ 1.41-5(d)(2)” and adding
“§1.41-4A(d)(2)” in its place.

2. The last sentence of paragraph
(a)(3)(ii) is amended by removing the
language ““§ 1.41-5(d)(3)” and adding
“§1.41-4A(d)(3)” in its place.

3. The last sentence of paragraph
(a)(4)(ii)(F) is amended by removing the
language ““§ 1.41-9(a)(3)(ii)” and adding
“§1.41-7(a)(3)(ii)” in its place.

4. Paragraph (e)(1)(i) is amended by
removing the language “§ 1.41-5" and
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adding “§1.41—4 or 1.41-4A, whichever
is applicable” in its place.

881.41-0A through 1.41-8A [Removed]

Par. 6A. Sections 1.41-0A through
1.41-8A and the undesignated
centerheading preceding these sections
are removed.

Par. 7. An undesignated
centerheading is added immediately
following § 1.44B-1 to read as follows:

Research Credit—For Taxable Years
Beginning Before January 1, 1990

§1.41-3 [Redesignated as §1.41-3A]

Par. 8. Section 1.41-3 is redesignated
as §1.41-3A and added under the new
undesignated centerheading
“RESEARCH CREDIT—FOR TAXABLE
YEARS BEGINNING BEFORE
JANUARY 1, 1990.”

Par. 9. New § 1.41-3 is added to read
as follows:

§1.41-3 Base amount for taxable years
beginning on or after January 3, 2001.

(a) New taxpayers. If, with respect to
any credit year, the taxpayer has not
been in existence for any previous
taxable year, the average annual gross
receipts of the taxpayer for the four
taxable years preceding the credit year
shall be zero. If, with respect to any
credit year, the taxpayer has been in
existence for at least one previous
taxable year, but has not been in
existence for four taxable years
preceding the taxable year, then the
average annual gross receipts of the
taxpayer for the four taxable years
preceding the credit year shall be the
average annual gross receipts for the
number of taxable years preceding the
credit year for which the taxpayer has
been in existence.

(b) Special rules for short taxable
years—(1) Short credit year. If a credit
year is a short taxable year, then the
base amount determined under section
41(c)(1) (but not section 41(c)(2)) shall
be modified by multiplying that amount
by the number of months in the short
taxable year and dividing the result by
12.

(2) Short taxable year preceding credit
year. If one or more of the four taxable
years preceding the credit year is a short
taxable year, then the gross receipts for
such year are deemed to be equal to the
gross receipts actually derived in that
year multiplied by 12 and divided by
the number of months in that year.

(3) Short taxable year in determining
fixed-base percentage. No adjustment
shall be made on account of a short
taxable year to the computation of a
taxpayer’s fixed-base percentage.

(c) Definition of gross receipts—(1) In
general. For purposes of section 41,

gross receipts means the total amount,
as determined under the taxpayer’s
method of accounting, derived by the
taxpayer from all its activities and from
all sources (e.g., revenues derived from
the sale of inventory before reduction
for cost of goods sold).

(2) Amounts excluded. For purposes
of this paragraph (c), gross receipts do
not include amounts representing—

(i) Returns or allowances;

(ii) Receipts from the sale or exchange
of capital assets, as defined in section
1221;

(iii) Repayments of loans or similar
instruments (e.g., a repayment of the
principal amount of a loan held by a
commercial lender);

(iv) Receipts from a sale or exchange
not in the ordinary course of business,
such as the sale of an entire trade or
business or the sale of property used in
a trade or business as defined under
section 1221(2);

(v) Amounts received with respect to
sales tax or other similar state and local
taxes if, under the applicable state or
local law, the tax is legally imposed on
the purchaser of the good or service, and
the taxpayer merely collects and remits
the tax to the taxing authority; and

(vi) Amounts received by a taxpayer
in a taxable year that precedes the first
taxable year in which the taxpayer
derives more than $25,000 in gross
receipts other than investment income.
For purposes of this paragraph (c)(2)(vi),
investment income is interest or
distributions with respect to stock (other
than the stock of a 20-percent owned
corporation as defined in section
243(c)(2).

(3) Foreign corporations. For purposes
of section 41, in the case of a foreign
corporation, gross receipts include only
gross receipts that are effectively
connected with the conduct of a trade
or business within the United States, the
Commonwealth of Puerto Rico, or other
possessions of the United States. See
section 864(c) and applicable
regulations thereunder for the definition
of effectively connected income.

(d) Consistency requirement—(1) In
general. In computing the credit for
increasing research activities for taxable
years beginning after December 31,
1989, qualified research expenses and
gross receipts taken into account in
computing a taxpayer’s fixed-base
percentage and a taxpayer’s base
amount must be determined on a basis
consistent with the definition of
qualified research expenses and gross
receipts for the credit year, without
regard to the law in effect for the taxable
years taken into account in computing
the fixed-base percentage or the base
amount. This consistency requirement

applies even if the period for filing a
claim for credit or refund has expired
for any taxable year taken into account
in computing the fixed-base percentage
or the base amount.

(2) Hlustrations. The following
examples illustrate the application of
the consistency rule of paragraph (d)(1)
of this section:

Example 1. (i) X, an accrual method
taxpayer using the calendar year as its
taxable year, incurs qualified research
expenses in 2001. X wants to compute its
research credit under section 41 for the tax
year ending December 31, 2001. As part of
the computation, X must determine its fixed-
base percentage, which depends in part on
X’s qualified research expenses incurred
during the fixed-base period, the taxable
years beginning after December 31, 1983, and
before January 1, 1989.

(ii) During the fixed-base period, X
reported the following amounts as qualified
research expenses on its Form 6765:

$100x
120x
150x
. 180x
170x

720x

(iii) For the taxable years ending December
31, 1984, and December 31, 1985, X based
the amounts reported as qualified research
expenses on the definition of qualified
research in effect for those taxable years. The
definition of qualified research changed for
taxable years beginning after December 31,
1985. If X used the definition of qualified
research applicable to its taxable year ending
December 31, 2001, the credit year, its
qualified research expenses for the taxable
years ending December 31, 1984, and
December 31, 1985, would be reduced to $
80x and $ 100x, respectively. Under the
consistency rule in section 41(c)(5) and
paragraph (d)(1) of this section, to compute
the research credit for the tax year ending
December 31, 2001, X must reduce its
qualified research expenses for 1984 and
1985 to reflect the change in the definition
of qualified research for taxable years
beginning after December 31, 1985. Thus, X’s
total qualified research expenses for the
fixed-base period (1984-1988) to be used in
computing the fixed-base percentage is $80 +
100 + 150 + 180 + 170 = $680x.

Example 2. The facts are the same as in
Example 1, except that, in computing its
qualified research expenses for the taxable
year ending December 31, 2001, X claimed
that a certain type of expenditure incurred in
2001 was a qualified research expense. X’s
claim reflected a change in X’s position,
because X had not previously claimed that
similar expenditures were qualified research
expenses. The consistency rule requires X to
adjust its qualified research expenses in
computing the fixed-base percentage to
include any similar expenditures not treated
as qualified research expenses during the
fixed-base period, regardless of whether the
period for filing a claim for credit or refund
has expired for any year taken into account
in computing the fixed-base percentage.
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(e) Effective date. The rules in
paragraphs (c) and (d) of this section are
applicable for taxable years beginning
on or after the date final regulations are
published in the Federal Register.

Par. 10. Section 1.41—4 is revised to
read as follows:

8§1.41-4 Qualified research for
expenditures paid or incurred on or after
January 3, 2001.

(a) Qualified research—(1) General
rule. Research activities related to the
development or improvement of a
business component constitute qualified
research only if the research activities
meet all of the requirements of section
41(d)(1) and this section, and are not
otherwise excluded under section
41(d)(3)(B) or (d)(4), or this section.

(2) Requirements of section 41(d)(1).
Research constitutes qualified research
only if it is research—

(1) With respect to which
expenditures may be treated as expenses
under section 174, see §1.174-2;

(ii) That is undertaken for the purpose
of discovering information that is
technological in nature, and the
application of which is intended to be
useful in the development of a new or
improved business component of the
taxpayer; and

(iii) Substantially all of the activities
of which constitute elements of a
process of experimentation that relates
to a new or improved function,
performance, reliability or quality.

For certain recordkeeping requirements,
see paragraph (d) of this section.

(3) Undertaken for the purpose of
discovering information—(i) In general.
For purposes of section 41(d) and this
section, research is undertaken for the
purpose of discovering information only
if it is undertaken to obtain knowledge
that exceeds, expands, or refines the
common knowledge of skilled
professionals in a particular field of
science or engineering. A determination
that research is undertaken for the
purpose of discovering information does
not require that the taxpayer succeed in
obtaining the knowledge that exceeds,
expands, or refines the common
knowledge of skilled professionals in a
particular field of science or
engineering, nor does it require that the
advance sought be more than
evolutionary. However, research is not
undertaken for the purpose of
discovering information merely because
an expenditure may be treated as an
expense under section 174.

(ii) Common knowledge. Common
knowledge of skilled professionals in a
particular field of science or engineering
means information that should be
known to skilled professionals had they

performed, before the research in
question is undertaken, a reasonable
investigation of the existing level of
information in the particular field of
science or engineering. Thus,
knowledge may, in certain
circumstances, exceed, expand, or refine
the common knowledge of skilled
professionals in a particular field of
science or engineering even though such
knowledge has previously been
obtained by other persons. For example,
trade secrets generally are not within
the common knowledge of skilled
professionals in a particular field of
science or engineering because they are
not reasonably available to skilled
professionals not employed, hired, or
licensed by the owner of such trade
secrets.

(iii) Means of discovery. In seeking to
obtain knowledge that exceeds,
expands, or refines the common
knowledge of skilled professionals in a
particular field of science or
engineering, a taxpayer may employ
existing technologies in a particular
field and may rely on existing principles
of science or engineering.

(iv) Patent safe harbor. For purposes
of section 41(d) and paragraph (a)(3)(i)
of this section, the issuance of a patent
by the Patent and Trademark Office
under the provisions of section 151 of
title 35, United States Code (other than
a patent for design issued under the
provisions of section 171 of title 35,
United States Code) is conclusive
evidence that a taxpayer has obtained
knowledge that exceeds, expands, or
refines the common knowledge of
skilled professionals. However, the
issuance of such a patent is not a
precondition for credit availability.

(v) Rebuttable presumption. If a
taxpayer demonstrates with credible
evidence that research activities were
undertaken to obtain the information
described in the taxpayer’s
contemporaneous documentation
required under paragraph (d)(1) of this
section, and if that documentation also
sets forth the basis for the taxpayer’s
belief that obtaining this information
would exceed, expand, or refine the
common knowledge of skilled
professionals in the particular field of
science or engineering, the research
activities are presumed to satisfy the
requirements of this paragraph (a)(3).
However, the presumption applies only
if the taxpayer cooperates with
reasonable requests by the
Commissioner for witnesses,
information, documents, meetings, and
interviews. Furthermore, the
Commissioner may overcome the
presumption in this paragraph if the
Commissioner demonstrates that the

information described in the taxpayer’s
documentation was within the common
knowledge of skilled professionals (as
described in paragraph (a)(3)(ii) of this
section), or that the research activities
were not undertaken to obtain the
information described in the taxpayer’s
documentation.

(4) Technological in nature. For
purposes of section 41(d) and this
section, information is technological in
nature if the process of experimentation
used to discover such information
fundamentally relies on principles of
the physical or biological sciences,
engineering, or computer science.

(5) Process of experimentation. For
purposes of section 41(d) and this
section, a process of experimentation is
a process to evaluate more than one
alternative designed to achieve a result
where the capability or method of
achieving that result is uncertain at the
outset. A process of experimentation
does not include the evaluation of
alternatives to establish the appropriate
design of a business component, if the
capability and method for developing or
improving the business component are
not uncertain. A process of
experimentation in the physical or
biological sciences, engineering, or
computer science may involve—

(i) Developing one or more
hypotheses designed to achieve the
intended result;

(ii) Designing an experiment (that,
where appropriate to the particular field
of research, is intended to be replicable
with an established experimental
control) to test and analyze those
hypotheses (through, for example,
modeling, simulation, or a systematic
trial and error methodology);

(iii) Conducting the experiment; and

(iv) Refining or discarding the
hypotheses as part of a sequential
design process to develop or improve
the business component.

(6) Substantially all requirement. The
substantially all requirement of section
41(d)(1)(C) and paragraph (a)(2)(iii) of
this section is satisfied only if 80
percent or more of the research
activities, measured on a cost or other
consistently applied reasonable basis
(and without regard to § 1.41-2(d)(2)),
constitute elements of a process of
experimentation for a purpose described
in section 41(d)(3). The substantially all
requirement is applied separately to
each business component.

(7) Use of computers and information
technology. The employment of
computers or information technology, or
the reliance on principles of computer
science or information technology to
store, collect, manipulate, translate,
disseminate, produce, distribute, or
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process data or information, and similar
uses of computers and information

technology does not itself establish that
qualified research has been undertaken.

(8) Ilustrations. The following
examples illustrate the application of
this paragraph (a):

Example 1. (i) Facts. X and other
manufacturing companies have previously
designed and manufactured a particular kind
of machine using Material S. Material T is
less expensive than Material S. X wishes to
design a new machine that appears and
functions exactly the same as its existing
machines, but that is made of Material T
instead of Material S. The capability and
method necessary to achieve this objective
should not have been known to skilled
professionals had they conducted a
reasonable investigation of the existing
information in the relevant field of science or
engineering at the time the research was
undertaken.

(ii) Conclusion. X’s activities to design the
new machine using Material T may be
qualified research within the meaning of
section 41(d)(1) and this paragraph (a). In
seeking to design the machine, X undertook
to obtain knowledge that exceeds, expands,
or refines the common knowledge of skilled
professionals in the relevant field of science
or engineering.

Example 2. (i) Facts. X is engaged in the
business of developing and manufacturing
widgets. X wants to manufacture an
improved widget made out of a material that
X has not previously used. Although X is
uncertain how to use the material to
manufacture an improved widget, the
capability and method of using the material
to manufacture such widgets should have
been known to skilled professionals had they
conducted a reasonable investigation of the
existing level of information in the particular
field of science or engineering at the time the
research was undertaken.

(ii) Conclusion. Even though X’s
expenditures for the activities to resolve the
uncertainty in manufacturing the improved
widget may be treated as expenses for
research activities under section 174 and
§1.174-2, X’s activities to resolve the
uncertainty in manufacturing the improved
widget are not qualified research within the
meaning of section 41(d) and this paragraph
(a). Although X’s activities were intended to
eliminate uncertainty, the activities were not
undertaken to obtain knowledge that
exceeds, expands, or refines the common
knowledge of skilled professionals in the
relevant field of science or engineering.

Example 3. (i) Facts. X desires to build a
bridge that can sustain greater traffic flow
without deterioration than can existing
bridges. The capability and method used to
build such a bridge should not have been
known to skilled professionals had they
conducted a reasonable investigation of the
existing level of information in the particular
field of science or engineering at the time the
research was undertaken. X eventually
abandons the project after attempts to
develop the technology prove unsuccessful.

(ii) Conclusion. X’s activities to develop
the technology to build the bridge may be
qualified research within the meaning of
section 41(d)(1) and this paragraph (a),
regardless of the fact that X did not actually
succeed in developing that technology. In
seeking to develop the technology, X
undertook to obtain knowledge that exceeds,
expands, or refines the common knowledge
of skilled professionals in the relevant field
of science or engineering.

Example 4. (i) Facts. The facts are the
same as in Example 3, except that Y
successfully builds a bridge that can sustain
the greater traffic flow. Thereafter, Z seeks to
build a bridge that can also sustain such
greater traffic flow. The method Y used to
build its bridge is a closely guarded trade
secret that is not known to Z and should not
have been known to skilled professionals had
they conducted a reasonable investigation of
the existing level of information in the
particular field of science or engineering at
the time the research was undertaken.

(ii) Conclusion. Z’s activities to develop the
technology to build the bridge may be
qualified research within the meaning of
section 41(d)(1) and this paragraph (a), even
if it so happens that the technology Z used
to build its bridge is similar or identical to
the technology Y used. In developing the
technology, Z undertook to obtain knowledge
that exceeds, expands, or refines the common
knowledge of skilled professionals in the
relevant field of science or engineering.

Example 5. (i) Facts. X, a widget
manufacturer, seeks to develop a new widget
and initiates Project A. Before or during the
early stages of Project A, X’s employees
prepare contemporaneous documentation
that describes the principal questions to be
answered by Project A and the information
that X seeks to obtain to exceed, expand, or
refine the common knowledge of skilled
professionals in the relevant field of science
or engineering. The documentation includes
a statement from one of X’s skilled
professionals setting forth the basis for that
professional’s belief that the information is
beyond the common knowledge of skilled
professionals in the relevant field. Upon
examination by the Commissioner, X
presents credible evidence that the research
activities were undertaken to obtain the
information described in the
contemporaneous documentation. X
cooperates with all requests by the IRS for
witnesses, information, documents, meetings,
and interviews.

(ii) Conclusion. X’s research activities with
respect to Project A are presumed to be
undertaken for the purpose of obtaining
knowledge that exceeds, expands, or refines
the common knowledge of skilled
professionals in the relevant field of science
or engineering. The Commissioner may
overcome this presumption by demonstrating
that the information X sought to obtain was
within the common knowledge of skilled
professionals in the relevant field of science
or engineering (i.e., by demonstrating that, at
the time Project A began, the information
should have been known to skilled
professionals had they performed a

reasonable investigation of the existing level
of knowledge in the relevant field).

(b) Application of requirements for
qualified research—(1) In general. The
requirements for qualified research in
section 41(d)(1) and paragraph (a) of this
section, must be applied separately to
each business component, as defined in
section 41(d)(2)(B). In cases involving
development of both a product and a
manufacturing or other commercial
production process for the product,
research activities relating to
development of the process are not
qualified research unless the
requirements of section 41(d) and this
section are met for the research
activities relating to the process without
taking into account the research
activities relating to development of the
product. Similarly, research activities
relating to development of the product
are not qualified research unless the
requirements of section 41(d) and this
section are met for the research
activities relating to the product without
taking into account the research
activities relating to development of the
manufacturing or other commercial
production process.

(2) Shrinking-back rule. The
requirements of section 41(d) and
paragraph (a) of this section are to be
applied first at the level of the discrete
business component, that is, the
product, process, computer software,
technique, formula, or invention to be
held for sale, lease, or license, or used
by the taxpayer in a trade or business of
the taxpayer. If the requirements for
credit eligibility are met at that first
level, then some or all of the taxpayer’s
research expenses are eligible for the
credit. A special shrinking-back rule
applies in the case where a taxpayer
incurs some research expenses with
respect to that discrete business
component that would constitute
qualified research expenses with respect
to that business component but for the
fact that less than substantially all of the
research activities with respect to that
component constitute elements of a
process of experimentation that relates
to a new or improved function,
performance, reliability or quality. In
such a case, the requirements for the
credit are to be applied at the next most
significant subset of elements of the
business component. The shrinking-
back of the applicable business
component continues until a subset or
series of subsets of elements of the
business component satisfies
substantially all requirements of section
41(d)(1)(C) and paragraph (a)(2)(iii) of
this section (treating that subset of
elements as a business component) or
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the most basic element fails to satisfy
the requirements. This shrinking-back
rule is applied only if a taxpayer does
not satisfy the requirements of section
41(d)(1)(C) and paragraph (a)(2)(iii) of
this section with respect to the overall
business component. The shrinking-
back rule is not itself applied as a reason
to exclude research activities from
credit eligibility.

(3) Hlustration. The following
example illustrates the application of
this paragraph (b):

(i) Facts. X, a widget manufacturer,
develops a widget that is improved in several
respects. Among the various improvements
to the widget is an improvement to the
widget’s cooling mechanism. Although the
capability and method of making the other
improvements to the widget would have been
known to skilled professionals had they
conducted a reasonable investigation of the
existing level of information in the particular
field of science or engineering, the method of
developing the improved cooling mechanism
and of incorporating the improved
mechanism into the widget would not have
been known to skilled professionals had they
conducted a reasonable investigation of the
existing level of information in the particular
field of science or engineering. Substantially
all of X’s research activities in improving the
widget constitute elements of a process of
experimentation for purposes of improving
the performance of the widget. None of X’s
research activities in improving the widget
are described in section 41(d)(4) or paragraph
(c) of this section.

(ii) Conclusion. Some, but not all, of X’s
research activities in developing the
improved widget are qualified research
within the meaning of section 41(d)(1) and
paragraph (a) of this section. In seeking to
improve the widget, some of X’s activities
(related to improving the cooling mechanism
and incorporating the improved cooling
mechanism into the widget) were undertaken
to obtain knowledge that exceeds, expands,
or refines the common knowledge of skilled
professionals in the relevant field of science
or engineering. However, other activities
(related to the other improvements) were not
undertaken to obtain knowledge that
exceeds, expands, or refines the common
knowledge of skilled professionals in the
relevant field of science or engineering, and
thus are not qualified research and are not
eligible for the credit. Not all of X’s research
activities relating to the widget are eligible
for the credit because some of the activities
are not qualified research as defined in
section 41(d) and paragraph (a) of this
section, even though the widget qualifies as
a business component with respect to which
qualified research that satisfies the
requirements of section 41(d) and paragraph
(a) of this section is undertaken.

(c) Excluded activities—(1) In general.
Qualified research does not include any
activity described in section 41(d)(4)
and paragraph (c) of this section.

(2) Research after commercial
production—(i) In general. Activities

conducted after the beginning of
commercial production of a business
component are not qualified research.
Activities are conducted after the
beginning of commercial production of
a business component if such activities
are conducted after the component is
developed to the point where it is ready
for commercial sale or use, or meets the
basic functional and economic
requirements of the taxpayer for the
component’s sale or use.

(ii) Certain additional activities
related to the business component. The
following activities are deemed to occur
after the beginning of commercial
production of a business component—

(A) Preproduction planning for a
finished business component;

(B) Tooling-up for production;

(C) Trial production runs;

(D) Trouble shooting involving
detecting faults in production
equipment or processes;

(E) Accumulating data relating to
production processes; and

(F) Debugging flaws in a business
component.

(ii1) Activities related to production
process or technique. In cases involving
development of both a product and a
manufacturing or other commercial
production process for the product, the
exclusion described in section
41(d)(4)(A) and paragraphs (c)(2)(i) and
(ii) of this section applies separately for
the activities relating to the
development of the product and the
activities relating to the development of
the process. For example, even after a
product meets the taxpayer’s basic
functional and economic requirements,
activities relating to the development of
the manufacturing process still may
constitute qualified research, provided
that the development of the process
itself separately satisfies the
requirements of section 41(d) and this
section, and the activities are conducted
before the process meets the taxpayer’s
basic functional and economic
requirements or is ready for commercial
use.

(iv) Clinical testing. Clinical testing of
a pharmaceutical product prior to its
commercial production in the United
States is not treated as occurring after
the beginning of commercial production
even if the product is commercially
available in other countries. Additional
clinical testing of a pharmaceutical
product after a product has been
approved for a specific therapeutic use
by the Food and Drug Administration
and is ready for commercial production
and sale are not treated as occurring
after the beginning of commercial
production if such clinical tests are
undertaken to establish new functional

uses, characteristics, indications,
combinations, dosages, or delivery
forms for the product. A functional use,
characteristic, indication, combination,
dosage or delivery form shall be
considered new only if such functional
use, characteristic, indication,
combination, dosage or delivery form
must be approved by the Food and Drug
Administration.

(3) Adaptation of existing business
components. Activities relating to
adapting an existing business
component to a particular customer’s
requirement or need are not qualified
research. This exclusion does not apply
merely because a business component is
intended for a specific customer.

(4) Duplication of existing business
component. Activities relating to
reproducing an existing business
component (in whole or in part) from a
physical examination of the business
component itself or from plans,
blueprints, detailed specifications, or
publicly available information about the
business component are not qualified
research. This exclusion does not apply
merely because the taxpayer inspects an
existing business component in the
course of developing its own business
component.

(5) Surveys, studies, research relating
to management functions, etc. Qualified
research does not include activities
relating to—

(i) Efficiency surveys;

(ii) Management functions or
techniques, including such items as
preparation of financial data and
analysis, development of employee
training programs and management
organization plans, and management-
based changes in production processes
(such as rearranging work stations on an
assembly line);

(iii) Market research, testing, or
development (including advertising or
promotions);

(iv) Routine data collections; or

(v) Routine or ordinary testing or
inspections for quality control.

(6) Internal-use computer software—
(i) General rule. Research with respect
to computer software that is developed
by (or for the benefit of) the taxpayer
primarily for the taxpayer’s internal use
is eligible for the research credit only if
the software satisfies the requirements
of paragraph (c)(6)(ii) of this section.

(ii) Requirements. The requirements
of this paragraph (c)(6)(ii) are—

(A) The research satisfies the
requirements of section 41(d)(1);

(B) The research is not otherwise
excluded under section 41(d)(4) (other
than section 41(d)(4)(E)); and (C) One of
the following conditions is met—
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(1) The taxpayer develops the
software for use in an activity that
constitutes qualified research (other
than the development of the internal-
use software itself);

(2) The taxpayer develops the
software for use in a production process
that meets the requirements of section
41(d)(1);

(3) The taxpayer develops a new or
improved package of computer software
and hardware together as a single
product, of which the software is an
integral part, that is used directly by the
taxpayer in providing technological
services in its trade or business to
customers. In these cases, eligibility for
the research credit is to be determined
by examining the combined hardware-
software product as a single product;

(4) The taxpayer develops the
software for use in providing computer
services to customers; or

(5) The software satisfies the high
threshold of innovation test of
paragraph (c)(6)(vi) of this section.

(iii) Primarily for internal use.
Software is developed primarily for the
taxpayer’s internal use if the software is
to be used internally, for example, in
general administrative functions of the
taxpayer (such as payroll, bookkeeping,
or personnel management) or in
providing noncomputer services (such
as accounting, consulting or banking
services). If computer software is
developed primarily for the taxpayer’s
internal use, the requirements of
paragraph (c)(6) apply even though the
taxpayer intends to, or subsequently
does, sell, lease, or license the computer
software.

(iv) Software used in the provision of
services—(A) Computer services. For
purposes of this section, a computer
service is a service offered by a taxpayer
to customers who conduct business
with the taxpayer primarily for the use
of the taxpayer’s computer or software
technology. A taxpayer does not provide
a computer service merely because
customers interact with the taxpayer’s
software.

(B) Noncomputer services. For
purposes of this section, a noncomputer
service is a service offered by a taxpayer
to customers who conduct business
with the taxpayer primarily to obtain a
service other than a computer service,
even if such other service is enabled,
supported, or facilitated by computer or
software technology.

(v) Exception for certain software

used in providing noncomputer services.

The requirements of paragraph
(c)(6)(ii)(C) of this section are deemed
satisfied for research with respect to
computer software if, at the time the
research was undertaken—

(A) The software is designed to
provide customers a new feature with
respect to a noncomputer service;

(B) The taxpayer reasonably
anticipated that customers would
choose to obtain the noncomputer
service from the taxpayer (rather than
from the taxpayer’s competitors)
because of those new features provided
by the software; and (C) Those new
features were not available from any of
the taxpayer’s competitors.

(vi) High threshold of innovation test.
Computer software satisfies the high
threshold of innovation test of this
paragraph (c)(6)(vi) only if the taxpayer
can establish that—

(A) The software is innovative in that
the software is intended to result in a
reduction in cost, improvement in
speed, or other improvement, that is
substantial and economically
significant;

(B) The software development
involves significant economic risk in
that the taxpayer commits substantial
resources to the development and there
is a substantial uncertainty, because of
technical risk, that such resources
would be recovered within a reasonable
period; and

(C) The software is not commercially
available for use by the taxpayer in that
the software cannot be purchased,
leased, or licensed and used for the
intended purpose without modifications
that would satisfy the requirements of
paragraphs (c)(6)(vi)(A) and (B) of this
section.

(vii) Application of high threshold of
innovation test. In determining if the
high threshold of innovation test of
paragraph (c)(6)(vi) of this section is
satisfied, all of the facts and
circumstances are considered. The
determination of whether the software is
intended to result in an improvement or
cost reduction that is substantial and
economically significant is based on a
comparison of the intended result with
software that is within the common
knowledge of skilled professionals in
the relevant field of science or
engineering, see § 1.41-4(a)(3)(ii).
Similarly, the extent of uncertainty and
technical risk is determined with
respect to the common knowledge of
skilled professionals in the relevant
field of science or engineering. Further,
in determining if the high threshold of
innovation test of paragraph (c)(6)(vi) of
this section is satisfied, the activities to
develop the new or improved software
are considered independent of the effect
of any modifications to related hardware
or other software.

(viii) Hlustrations. The following
examples illustrate the application of
this paragraph (c)(6):

Example 1. (i) Facts. X is engaged in the
business of manufacturing and selling
widgets to wholesalers. X has experienced
strong growth and at the same time has
expanded its product offerings. X also has
increased significantly the size of its business
by expanding into new territories. The
increase in the size and scope of its business
has strained X’s existing financial
management systems such that management
can no longer obtain timely comprehensive
financial data. Accordingly, X undertakes the
development of a financial management
computer software system that is more
appropriate to its newly expanded
operations.

(ii) Conclusion. X’s new computer software
system is developed by X primarily for X’s
internal use. X’s activities to develop the new
computer software system may be eligible for
the research credit only if the computer
software development activities satisfy the
requirements of paragraph (c)(6)(ii) of this
section.

Example 2. (i) Facts. X is engaged in the
business of designing, manufacturing, and
selling widgets. X delivers its widgets in the
same manner and time as its competitors. In
keeping with X’s corporate commitment to
provide customers with top quality service,
X undertakes a project to develop for X’s
internal use a computer software system to
facilitate the tracking of the manufacturing
and delivery of widgets which will enable
X’s customers to monitor the progress of their
orders and know precisely when their
widgets will be delivered. X’s computer
software activities include research activities
that satisfy the discovery requirement in
section 41(d)(1) and paragraph (a)(3) of this
section. At the time the research is
undertaken, X reasonably anticipates that if
it is successful, X will increase its market
share as compared to X’s competitors, none
of which has such a tracking feature for its
delivery system.

(ii) Conclusion. Although X’s computer
software system is developed primarily for
X’s internal use, X’s activities are excepted
from the high threshold of innovation test of
paragraph (c)(6)(vi) of this section because, at
the time the research is undertaken, X’s
software is designed to provide improved
tracking features, X reasonably anticipates
that customers will purchase widgets from X
because these improved tracking features,
and because comparable tracking features are
not available from any of X’s competitors.

(ix) Effective dates. This paragraph
(c)(6) is applicable for taxable years
beginning after December 31, 1985,
except paragraphs (c)(6)(ii)(C)(4),
(c)(6)(iv)(A) and (B), (c)(6)(v), the second
and third sentences of paragraph
(c)(6)(vii), and paragraph (c)(6)(viii)
Example 2 of this section apply to
expenditures paid or incurred on or
after January 3, 2001.

(7) Activities outside the United
States, Puerto Rico, and other
possessions—(i) In general. Research
conducted outside the United States, as
defined in section 7701(a)(9), the
Commonwealth of Puerto Rico and
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other possessions of the United States
does not constitute qualified research.

(ii) Apportionment of in-house
research expenses. In-house research
expenses paid or incurred for qualified
services performed both (A) in the
United States, the Commonwealth of
Puerto Rico and other possessions of the
United States and (B) outside the United
States, the Commonwealth of Puerto
Rico and other possessions of the
United States must be apportioned
between the services performed in the
United States, the Commonwealth of
Puerto Rico and other possessions of the
United States and the services
performed outside the United States, the
Commonwealth of Puerto Rico and
other possessions of the United States.
Only those in-house research expenses
apportioned to the services performed
within the United States, the
Commonwealth of Puerto Rico and
other possessions of the United States
are eligible to be treated as qualified
research expenses, unless the in-house
research expenses are wages and the 80
percent rule of § 1.41-2(d)(2) applies.

(iii) Apportionment of contract
research expenses. If contract research
is performed partly in the United States,
the Commonwealth of Puerto Rico and
other possessions of the United States
and partly outside the United States, the
Commonwealth of Puerto Rico and
other possessions of the United States,
only 65 percent (or 75 percent in the
case of amounts paid to qualified
research consortia) of the portion of the
contract amount that is attributable to
the research activity performed in the
United States, the Commonwealth of
Puerto Rico and other possessions of the
United States may qualify as a contract
research expense (even if 80 percent or
more of the contract amount is for
research performed in the United States,
the Commonwealth of Puerto Rico and
other possessions of the United States).

(8) Research in the social sciences,
etc. Qualified research does not include
research in the social sciences
(including economics, business
management, and behavioral sciences),
arts, or humanities.

(9) Research funded by any grant,
contract, or otherwise. Qualified
research does not include any research
to the extent funded by any grant,
contract, or otherwise by another person
(or governmental entity). To determine
the extent to which research is so
funded, § 1.41-4A(d) applies.

(10) Hlustrations. The following
examples illustrate provisions contained
in paragraphs (c)(1) through (9) of this
section. No inference should be drawn
from these examples concerning the
application of section 41(d)(1) and

paragraph (a) of this section to these
facts. The examples are as follows:

Example 1. (i) Facts. X, a tire manufacturer,
seeks to build a tire that will not deteriorate
as rapidly under certain conditions of high
speed and temperature as do existing tires. X
commences laboratory research on January 1.
On April 1, X determines in the laboratory
that a certain combination of materials and
additives can withstand higher rotational
speeds and temperatures than the
combination of materials and additives used
in existing tires. On the basis of this
determination, X undertakes further research
activities to determine how to design a tire
using those materials and additives, and to
determine whether such a tire functions
outside the laboratory as intended under
various actual road conditions. By September
1, X’s research has progressed to the point
where the new tire meets X’s basic functional
and economic requirements.

(ii) Conclusion. Any research activities
conducted by X after September 1 with
respect to the design of the tire are not
qualified research within the meaning of
section 41(d)(1) and paragraph (a) of this
section because they are undertaken after the
beginning of commercial production of the
tire. Whether any activities X engaged in to
develop a process for manufacturing the new
tire constitute qualified research depends on
if the development of the process itself
separately satisfies the requirements of
section 41(d) and paragraph (c)(2) of this
section, and also depends on if the activities
occur before the point in time when the
process meets the taxpayer’s basic functional
and economic requirements or is ready for
commercial use.

Example 2. (i) Facts. For several years, X
has manufactured and sold a particular kind
of widget. X initiates a new research project
to develop an improved widget.

(ii) Conclusion. X’s activities to develop an
improved widget are not excluded from the
definition of qualified research under section
41(d)(4)(A) and paragraph (c)(2) of this
section until the beginning of commercial
production of the improved widget. The fact
that X’s activities relating to the improved
widget are undertaken after the beginning of
commercial production of the unimproved
widget does not bar the activities from credit
eligibility because those activities constitute
a new research project to develop a new
business component, an improved widget.

Example 3. (i) Facts. X, a computer
software development firm, owns all
substantial rights in a general ledger
accounting software core program that X
markets and licenses to customers. X incurs
expenditures in adapting the core software
program to the requirements of C, one of X’s
customers.

(ii) Conclusion. Because X’s activities
represent activities to adapt an existing
software program to a particular customer’s
requirement, X’s activities are excluded from
the definition of qualified research under
section 41(d)(4)(B) and paragraph (c)(3) of
this section.

Example 4. (i) Facts. The facts are the same
as in Example 3, except that C pays X to

adapt the core software program to C’s
requirements.

(ii) Conclusion. Because X’s activities are
excluded from the definition of qualified
research under section 41(d)(4)(B) and
paragraph (c)(3) of this section, C’s payments
to X do not constitute contract research
expenses under section 41(b)(3)(A).

Example 5. (i) Facts. The facts are the same
as in Example 3, except that C’s own
employees adapt the core software program
to C’s requirements.

(ii) Conclusion. Because C’s employees’
activities are excluded from the definition of
qualified research under section 41(d)(4)(B)
and paragraph (c)(3) of this section, the
wages C paid to its employees do not
constitute in-house research expenses under
section 41(b)(2)(A).

Example 6. (i) Facts. An existing gasoline
additive is manufactured by Y using three
ingredients, A, B, and C. X seeks to develop
and manufacture its own gasoline additive
that appears and functions in a manner
similar to Y’s additive. To develop its own
additive, X first inspects the composition of
Y’s additive, and uses knowledge gained
from the inspection to reproduce A and B in
the laboratory. Any differences between
ingredients A and B that are used in Y’s
additive and those reproduced by X are
insignificant and are not material to the
viability, effectiveness, or cost of A and B. X
desires to use with A and B an ingredient
that has a materially lower cost than
ingredient C. Accordingly, X engages in a
process of experimentation to discover
potential alternative formulations of the
additive (i.e., the development and use of
various ingredients other than C to use with
A and B).

(ii) Conclusion. X’s activities in analyzing
and reproducing ingredients A and B involve
duplication of existing business components
and are excluded from qualified research
under section 41(d)(4)(C) and paragraph
(c)(4) of this section. X’s experimentation
activities to discover potential alternative
formulations of the additive do not involve
duplication of an existing business
component and are not excluded from
qualified research under section 41(d)(4)(C)
and paragraph (c)(4) of this section.

Example 7. (i) Facts. X, an insurance
company, develops a new life insurance
product. In the course of developing the
product, X engages in research with respect
to the effect of pricing and tax consequences
on demand for the product, the expected
volatility of interest rates, and the expected
mortality rates (based on published data and
prior insurance claims).

(ii) Conclusion. X’s activities related to the
new product represent research in the social
sciences, and are thus excluded from
qualified research under section 41(d)(4)(G)
and paragraph (c)(8) of this section.

(d) Documentation. No credit shall be
allowed under section 41 with regard to
an expenditure relating to a research
project unless the taxpayer—

(1) Prepares documentation before or
during the early stages of the research
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project, that describes the principal
questions to be answered and the
information the taxpayer seeks to obtain
to satisfy the requirements of paragraph
(a)(3) of this section, and retains that
documentation on paper or
electronically in the manner prescribed
in applicable regulations, revenue
rulings, revenue procedures, or other
appropriate guidance until such time as
taxes may no longer be assessed (except
under section 6501(c)(1), (2), or (3)) for
any year in which the taxpayer claims
to have qualified research expenditures
in connection with the research project;
and

(2) Satisfies section 6001 and the
regulations thereunder.

(e) Effective dates. In general, the
rules of this section are applicable for
expenditures paid or incurred on or
after January 3, 2001. The rules of
paragraph (d), however, apply to
research projects that begin on or after
March 5, 2001.

§1.41-5 [Redesignated as §1.41-4A, and
Amended]

Par. 11. Section 1.41-5 is
redesignated as § 1.41—4A, and the last
sentence of paragraph (d)(1) is amended
by removing the language ““§ 1.41-8(e)”
and adding “§ 1.41-6(e)” in its place.

§1.41-6
Amended]

Par. 12. Section 1.41-6 is
redesignated as § 1.41-5 and the section
heading is amended by removing the
language ‘“‘December 31, 1985” and
adding ‘“December 31, 1986” in its
place.

§1.41-7
Amended]

Par. 13. Section 1.41-7 is
redesignated as § 1.41-5A, and amended
as follows:

1. The section heading is amended by
removing the language “January 1,
1986”” and adding “January 1, 1987 in
its place.

2. Paragraph (e)(2) is amended by
removing the language ““§1.41-5(c)”
and adding “1.41-4A(c)” in its place.

[Redesignated as §1.41-5, and

[Redesignated as 8§ 1.41-5A, and

§1.41-8
Amended]

Par. 14. Section 1.41-8 is
redesignated as § 1.41-6, and the last
sentence of paragraph (c) is amended by
removing the language ““§ 1.41-3, except
that § 1.41-3(c)(2)” and adding “§ 1.41—
3A, except that § 1.41-3A(c)(2)” in its
place.

[Redesignated as §1.41-6, and

§1.41-9 [Redesignated as §1.41-7]
Par. 15. Section 1.41-9 is
redesignated as § 1.41-7.

Par. 16. New § 1.41-8 is added to read
as follows:

§1.41-8 Special rules for taxable years
ending on or after January 3, 2001.

(a) Alternative incremental credit. At
the election of the taxpayer, the credit
determined under section 41(a)(1)
equals the amount determined under
section 41(c)(4).

(b) Election—(1) In general. A
taxpayer may elect to apply the
provisions of the alternative incremental
credit in section 41(c)(4) for any taxable
year of the taxpayer beginning after June
30, 1996. If a taxpayer makes an election
under section 41(c)(4), the election
applies to the taxable year for which
made and all subsequent taxable years.

(2) Time and manner of election. An
election under section 41(c)(4) is made
by completing the portion of Form 6765,
“Credit for Increasing Research
Activities,” relating to the election of
the alternative incremental credit, and
attaching the completed form to the
taxpayer’s timely filed original return
(including extensions) for the taxable
year to which the election applies.

(3) Revocation. An election under this
section may not be revoked except with
the consent of the Commissioner. A
taxpayer must attach the
Commissioner’s consent to revoke an
election under section 41(c)(4) to the
taxpayer’s timely filed original return
(including extensions) for the taxable
year of the revocation.

(4) Effective date. Paragraphs (b)(2)
and (3) of this section are applicable for
taxable years ending on or after January
3, 2001.

Par. 17. Section 1.41-0A is added
under the new undesignated
centerheading “RESEARCH CREDIT—
FOR TAXABLE YEARS BEGINNING
BEFORE JANUARY 1, 1990 to read as
follows:

8§1.41-0A Table of contents.

This section lists the paragraphs
contained in §§1.41-0A, 1.41-3A, 1.41—
4A and 1.41-5A.

§1.41-0A Table of contents.

§1.41-3A Base period research expense.
(a) Number of years in base period.
(b) New taxpayers.
(c) Definition of base period research
expenses.

d) Special rules for short taxable years.

1) Short determination year.

2) Short base period year.

3) Years overlapping the effective dates of
section 41 (section 44F).

(i) Determination years.

(ii) Base period years.

(4) Number of months in a short taxable
year.

(e) Examples.

(
(
(
(

§1.41-4A Qualified research for taxable
years beginning before January 1, 1986.

(a) General rule.

(b) Activities outside the United States.

(1) In-house research.

(2) Contract research.

(c) Social sciences or humanities.

(d) Research funded by any grant, contract,
or otherwise.

(1) In general.

(2) Research in which taxpayer retains no
rights.

(3) Research in which the taxpayer retains
substantial rights.

(i) In general.

(ii) Pro rata allocation.

(iii) Project-by-project determination.

(4) Independent research and development
under the Federal Acquisition
Regulations System and similar
provisions.

(5) Funding determinable only in
subsequent taxable year.

(6) Examples.

§1.41-5A Basic research for taxable years

beginning before January 1, 1987.

(a) In general.

(b) Trade or business requirement.

(c) Prepaid amounts.

(1) In general.

(2) Transfers of property.

(d) Written research agreement.

(1) In general.

(2) Agreement between a corporation and
a qualified organization after June 30,
1983.

(i) In general.

(ii) Transfers of property.

(3) Agreement between a qualified fund
and a qualified educational organization
after June 30, 1983.

(e) Exclusions.

(1) Research conducted outside the United
States.

(2) Research in the social sciences or
humanities.

(f) Procedure for making an election to be
treated as a qualified fund.

§1.218-0 [Removed]
Par. 18. Section 1.218-0 is removed.

§1.482-7 [Amended]

Par. 19. In §1.482-7, the sixth
sentence of paragraph (h)(1) is amended
by removing the language ““§ 1.41-8(e)”
and adding ““§ 1.41-6(e)” in its place.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 20. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 21. In §602.101, paragraph (b) is

amended by adding an entry to the table
in numerical order to read as follows:

§602.101 OMB Control numbers.

* * * * *

(b) * x %
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CFR part or section where Current OMB

identified and described control No.
* * * * *

I Y (o ) 1545-1625
* * * * *
1.41-8(D) oeeeieeieeee e 1545-1625
* * * * *

Robert E. Wenzel,.
Deputy Commissioner of Internal Revenue.

Approved: December 22, 2000.
Jonathan Talisman,
Acting Assistant Secretary of the Treasury.
[FR Doc. 00-33170 Filed 12—-27-00; 12:33
pm]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301086; FRL—6759-1]

RIN 2070-AB78
Clopyralid; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends a
time-limited tolerance for residues of
the herbicide clopyralid in or on
cranberries at 2 parts per million (ppm)
for an additional 2#—year period. This
tolerance will expire and is revoked on
December 31, 2003. This action is in
response to EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on cranberries.
Section 408(1)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA)
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.

DATES: This regulation is effective
January 3, 2001. Objections and requests
for hearings, identified by docket
control number OPP-301086, must be
received by EPA on or before March 5,
2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each

method as provided in Unit I1I. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301086 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Libby Pemberton, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—9364; and e-mail
address: pemberton.libby@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of
Categories 'goAé(é? Potentiall?_Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to

the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301086. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305—-5805.

II. Background and Statutory Findings

EPA issued a final rule, published in
the Federal Register of March 12, 1997
(62 FR 11360) (FRL —5593—1), which
announced that on its own initiative
under section 408 of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 3464, as amended by the Food
Quality Protection Act of 1996 (FQPA)
(Public Law 104—-170) it established a
time-limited tolerance for the residues
of clopyralid in or on cranberries at 2
ppm, with an expiration date of July 31,
1998. EPA established the tolerance
because section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. The tolerance was
subsequently twice extended until
January 31, 2000, in the Federal
Register of April 29, 1998, (63 FR
23392) (FRL- 5786-9) and July 31, 2001,
in the Federal Register of March 24,
1999, (64 FR 14101) (FRL-6066-2).

EPA received a request to extend the
use of clopyralid on cranberries for this
year’s growing season due to the
continued need for control of various
weeds. Cancellations of the most
effective registered alternatives have left
growers with few tools to control weeds
in a crop which cannot be cultivated.
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After having reviewed the submission,
EPA concurs that emergency conditions
exist. EPA has authorized under FIFRA
section 18 the use of clopyralid on
cranberries for control of lotus, Douglas
aster and clover in Oregon and
Washington.

EPA assessed the potential risks
presented by residues of clopyralid in or
on cranberries. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
of March 12, 1997 (62 FR 11360) (FRL-
5593—1). Based on that data and
information considered, the Agency
reaffirms that extension of the time-
limited tolerance will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerance is
extended for an additional 2¢—year
period. EPA will publish a document in
the Federal Register to remove the
revoked tolerance from the Code of
Federal Regulations (CFR). Although
this tolerance will expire and is revoked
on December 31, 2003, under FFDCA
section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on cranberries after that date will not
be unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.

However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301086 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before March 5, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the

waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit III.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit 1.B.2. Mail your
copies, identified by docket control
number OPP-301086, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule establishes a time-
limited tolerance under FFDCA section
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408. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low- Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 petition under FFDCA
section 408, such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 19, 2000.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

§180.431 [Amended].

2.In §180.431, amend the table in
paragraph (b) by revising the
“Expiration/revocation date” “7/31/01”
for the commodity “Cranberries” to read
“12/31/03”.
[FR Doc. 01-25 Filed 1-2—01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301085; FRL-6757-9]

RIN 2070-AB78

Myclobutanil; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for combined
residues of myclobutanil in or on
sugarbeet roots, tops and by-products.
This action is in response to the
declaration of a crisis emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on sugarbeets in the
state of Idaho. This regulation
establishes a maximum permissible
level for residues of myclobutanil in
these food commodities. The tolerances
will expire and are revoked on
December 31, 2002.

DATES: This regulation is effective
January 3, 2001. Objections and requests
for hearings, identified by docket
control number OPP-301085, must be
received by EPA on or before March 5,
2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VII. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301085 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT.: By
mail: Libby Pemberton, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—9364; and e-mail
address: pemberton.libby@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected categories and entities may
include, but are not limited to:



Federal Register/Vol. 66, No. 2/ Wednesday, January 3, 2001/Rules and Regulations

299

Examples of
Categories %Q(chess potentiall?l_ affected
entities
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of This
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” ‘“Regulations
and Proposed Rules,” and then look up
the entry for this document under the
‘“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gov/
opptsirs/home/guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301085. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),

Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and 408
(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a,
is establishing tolerances for combined
residues of the fungicide myclobutanil
in or on beet, sugar, roots at 0.05 part
per million (ppm); beet, sugar, tops at
1.0 ppm; beet, sugar, dried pulp at 1.0
ppm; beet, sugar, molasses at 1.0 ppm;
and beet, sugar, refined sugar at 0.70
ppm. These tolerances will expire and
are revoked on December 31, 2002. EPA
will publish a document in the Federal
Register to remove the revoked
tolerances from the Code of Federal
Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 and the new
safety standard to other tolerances and
exemptions. Section 408(e) of the
FFDCA allows EPA to establish a
tolerance or an exemption from the
requirement of a tolerance on its own
initiative, i.e., without having received
any petition from an outside party.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) defines “safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate

exposure to the pesticide chemical
residue. . ..”

Section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
authorizes EPA to exempt any Federal
or State agency from any provision of
FIFRA, if EPA determines that
“emergency conditions exist which
require such exemption.” This
provision was not amended by the Food
Quality Protection Act (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

III. Emergency Exemption for
Myclobutanil on Sugarbeets and
FFDCA Tolerances

EPA has authorized under FIFRA
section 18 the use of myclobutanil on
sugarbeets for control of powdery
mildew in Idaho. After having reviewed
the submission, EPA concurs that
emergency conditions exist for this
State.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
myclobutanil in or on sugar beets and
sugar beet byproducts. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and EPA
decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. Consistent with
the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing these
tolerances without notice and
opportunity for public comment as
provided in section 408(1)(6). Although
these tolerances will expire and are
revoked on December 31, 2002, under
FFDCA section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerances remaining in
or on sugar beets and the sugar beet
byproducts after that date will not be
unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA, and the residues do not
exceed a level that was authorized by
these tolerances at the time of that
application. EPA will take action to
revoke these tolerances earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether myclobutanil meets EPA’s
registration requirements for use on
sugarbeets or whether permanent
tolerances for this use would be
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appropriate. Under these circumstances,
EPA does not believe that these
tolerances serve as a basis for
registration of myclobutanil by a State
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any State other
than Idaho to use this pesticide on this
crop under section 18 of FIFRA without
following all provisions of EPA’s
regulations implementing section 18 as
identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for myclobutanil,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of myclobutanil and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for combined
residues of myclobutanil in or on beet,
sugar, roots at 0.05 ppm; beet, sugar,

tops at 1.0 ppm; beet, sugar, dried pulp
at 1.0 ppm; beet, sugar, molasses at 1.0
ppm; and beet, sugar, refined sugar at
0.70 ppm.

EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerances follows.

A. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological
endpoint. However, the lowest dose at
which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (RfD) where the RfD is equal to the
NOAEL divided by the appropriate UF
(RfD = NOAEL/UF). Where an
additional safety factor is retained due
to concerns unique to the FQPA, this
additional factor is applied to the RfD
by dividing the RfD by such additional
factor. The acute or chronic Population
Adjusted Dose (aPAD or cPAD) is a

modification of the RfD to accommodate
this type of FQPA Safety Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the level of concern (LOC).
For example, when 100 is the
appropriate UF (10X to account for
interspecies differences and 10X for
intraspecies differences) the LOC is 100.
To estimate risk, a ratio of the NOAEL
to exposures (margin of exposure (MOE)
= NOAEL/exposure) is calculated and
compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1x10-or one in
a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for myclobutanil used for human risk
assessment is shown in the following
Table 1:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR MYCLOBUTANIL FOR USE IN HUMAN RISK

ASSESSMENT

Exposure Scenario

Dose Used in Risk Assessment,

FQPA SF* and LOC for Risk
Assessment

Study and Toxicological Effects

Acute Dietary females 13-50

years of age

NOAEL = 60 mg/kg/day UF = 100
Acute RfD = 0.60 mg/kg/day

FQPA SF = 1 aPAD = acute RfD
FQPA SF = 0.60 mg/kg/day

Developmental Toxicity - rabbit?
LOAEL = 200 mg/kg/day based
on increased resorptions, de-
creased litter size and a de-
crease in the viability index.

Acute Dietary general population
including infants and children

none

not applicable

not applicable

Chronic Dietary all populations

NOAEL= 2.49 mg/kg/day UF =

FQPA SF =

1 cPAD

= chronic | Chronic Toxicity/ Carcinogenicity -

100 Chronic RfD = 0.025 mg/ RfD FQPA SF = 0.025 mg/kg/ rat LOAEL = 9.94 mg/kg/day
kg/day day based on decreased testicular
weights and increased testicular
atrophy.
Short-Term Dermal (1-7 days) | dermal study NOAEL= 100 mg/kg/ | Acceptable MOE = 100 (Occupa- | 28—day Dermal Toxicity- rat
(Occupational/Residential) day tional) Acceptable MOE = 100 LOAEL = >100 mg/kg/day

(Residential, includes the FQPA
SF)

based on no signs of toxicity at
the high dose of 100 mg/kg a.i.
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR MYCLOBUTANIL FOR USE IN HUMAN RISK
ASSESSMENT—Continued

Exposure Scenario

Dose Used in Risk Assessment,

FQPA SF! and LOC for Risk
Assessment

Study and Toxicological Effects

Intermediate-Term  Dermal (1
week-several months) (Occupa-
tional/Residential)

oral study NOAEL= 10 mg/kg/day
(dermal absorption rate = 50%)

Acceptable MOE = 100 (Occupa-
tional) Acceptable MOE = 100
(Residential, includes the FQPA
SF)

2—-Generation Reproduction Tox-
icity - rat LOAEL = 50 mg/kg/
day based on atrophy of the
testes and prostate as well as
an increase in the number of
stillborn pups and a decrease in
pup weight gain during lacta-
tion.

Long-Term Dermal (several
months - lifetime) (Occupational/
Residential)

oral study NOAEL= 2.49 mg/kg/
day (dermal absorption rate =
50%)

Acceptable MOE = 100 (Occupa-
tional) Acceptable MOE = 100
(Residential, includes the FQPA
SF)

Chronic Toxicity/Carcinogenicity -
rat LOAEL = 9.94 mg/kg/day
based on decreased testicular
weights and increased testicular
atrophy.

Short-Term Inhalation (1-7 days)
(Occupational/Residential)

oral study NOAEL= 10 mg/kg/day
(inhalation absorption rate =
100%)

Acceptable MOE = 100 (Occupa-
tional) Acceptable MOE = 100
(Residential, includes the FQPA

2—-Generation Reproduction Tox-
icity - rat LOAEL = 50 mg/kg/
day based on atrophy of the

SF)

testes and prostate as well as
an increase in the number of
stillborn pups and a decrease in
pup weight gain during lacta-
tion.

Intermediate-Term Inhalation (1
week - several months) (Occu-

pational/Residential) 100%)

oral study NOAEL= 10 mg/kg/day
(inhalation absorption

rate =

SF)

Acceptable MOE = 100 (Occupa-
tional) Acceptable MOE = 100
(Residential, includes the FQPA

2-Generation Reproduction Tox-
icity - rat LOAEL = 50 mg/kg/
day based on atrophy of the
testes and prostate as well as
an increase in the number of
stillborn pups and a decrease in
pup weight gain during lacta-

tion.

Long-Term Inhalation (several | oral study NOAEL= 2.49 mg/kg/ | Acceptable MOE = 100 (Occupa- | Chronic Toxicity/ Carcinogenicity -
months - lifetime) (Occupational/ day (inhalation absorption rate tional) Acceptable MOE = 100 rat LOAEL = 9.94 mg/kg/day
Residential) = 100%) (Residential, includes the FQPA based on decreased testicular

SF) weights and increased testicular
atrophy.

Cancer (oral, dermal, inhalation) “Group E” not applicable not applicable

1 The reference to the FQPA Safety Factor refers to any additional safety factor retained due to concerns unique to the FQPA.
2. The HIARC document (dated 9/2/99) table incorrectly lists this as rat.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.443) for the
combined residues of myclobutanil, [a-
butyl-a-(4-chlorophenyl)-1H-1,2,4-
triazole-1-propanenitrile] plus its
alcohol metabolite [a-(3-hydroxybutyl)-
a-(4-chlorophenyl)-1H-1,2 4-triazole-1-
propanenitrile] (free and bound), in or
on a variety of raw agricultural
commodities at levels ranging from 25.0
ppm in raisin waste to 0.02 ppm in
cottonseed. Tolerances have also been
established (40 CFR 180.443(b)) for the
combined residues of myclobutanil plus
its alcohol metabolite (free and bound)
and diol metabolite [a-(4-chlorophenyl)-
0-(3,4-dihydroxybutyl)-1H-1,2,4-
triazole-1-propanenitrile], in meat, milk,
poultry and eggs, at levels ranging from

0.02 ppm to 1.0 ppm. Risk assessments
were conducted by EPA to assess
dietary exposures from myclobutanil in
food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. The Dietary
Exposure Evaluation Model (DEEM")
analysis evaluated the individual food
consumption as reported by
respondents in the USDA 1989-1992
nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: The acute
analysis was performed for females 13—
50 years old using published and

proposed tolerance level residues and
100% CT for all commodities.
Therefore, the acute risk was analyzed
at the 95th percentile. The aPAD for
females 13-50 years old is 0.6 mg/kg/
day. For acute dietary risk, EPA’s level
of concern is >100% aPAD. No acute
dietary exposure analysis was
performed for the general U.S.
population, including infants and
children, because no endpoint was
chosen for these population subgroups.
ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
DEEMU analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-1992 nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII) and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
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the chronic exposure assessments: The
chronic analysis was performed using
published and proposed tolerance levels
for all commodities. For the chronic
analysis, percent CT information was
used for apples, apricots, cherries,
grapes, nectarines, peaches, pears,
plums, and cotton and 100% CT was
assumed for all other commodities.

iii. Anticipated residue and percent
crop treated information. Section
408(b)(2)(F) states that the Agency may
use data on the actual percent of food
treated for assessing chronic dietary risk
only if the Agency can make the
following findings: Condition 1, that the
data used are reliable and provide a
valid basis to show what percentage of
the food derived from such crop is
likely to contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of percent crop treated
(PCT) as required by section
408(b)(2)(F), EPA may require
registrants to submit data on PCT.

The Agency used PCT information as
follows: apples at 40%, apricots at 15%,
cherries at 40%, grapes at 45%,
nectarines at 20%, peaches at 10%,
plums at 15% and cotton at 1%.

The Agency believes that the three
conditions listed above have been met.
With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. EPA uses
a weighted average PCT for chronic
dietary exposure estimates. This
weighted average PCT figure is derived
by averaging State-level data for a
period of up to 10 years, and weighting
for the more robust and recent data. A
weighted average of the PCT reasonably
represents a person’s dietary exposure
over a lifetime, and is unlikely to
underestimate exposure to an individual
because of the fact that pesticide use
patterns (both regionally and nationally)
tend to change continuously over time,
such that an individual is unlikely to be
exposed to more than the average PCT
over a lifetime. For acute dietary
exposure estimates, EPA uses an
estimated maximum PCT. The exposure
estimates resulting from this approach
reasonably represent the highest levels
to which an individual could be
exposed, and are unlikely to
underestimate an individual’s acute

dietary exposure. The Agency is
reasonably certain that the percentage of
the food treated is not likely to be an
underestimation. As to Conditions 2 and
3, regional consumption information
and consumption information for
significant subpopulations is taken into
account through EPA’s computer-based
model for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
myclobutanil may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
myclobutanil in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
myclobutanil.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEQC) or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and SCI-
GROW, which predicts pesticide
concentrations in groundwater. In
general, EPA will use GENEEC (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model) for a screening-level
assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The

primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
Instead drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOCG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to myclobutanil
they are further discussed in the
aggregate risk sections below.

Based on the GENEEC and SCI-GROW
models the estimated environmental
concentrations (EECs) of myclobutanil
for acute exposures are estimated to be
115 parts per billion (ppb) for surface
water and 2 ppb for ground water. The
EECs for chronic exposures are
estimated to be 92 ppb for surface water
and 2 ppb for ground water.

3. From non-dietary exposure.
Myclobutanil is currently registered for
use on the following residential non-
dietary sites: Homeowner use on turf,
roses, flowers, shrubs and trees. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupation, nondietary exposure
resulting from pesticide uses in
residential settings (e.g., pesticide uses
for lawn and garden pest control, indoor
pest control, termiticides, and flea and
tick control on pets.) The risk
assessment was conducted using the
following exposure assumptions:

i. Residential handler exposure. Based
on the residential use- patterns
associated with myclobutanil, there is
potential for exposures to handlers of
myclobutanil. In order to present a high-
end scenario of residential exposure, it
was assumed that one person would
complete all mixing, loading and
application of myclobutanil. Exposure
scenarios were assessed, at the
maximum application rate, for mixing,
loading, and application of a soluble
concentrate product by trigger bottle
sprayer (treating ornamental plants),
and by hose-end sprayer (treating
turfgrass) to represent the worst-case
scenario for the proposed uses. There
are no chemical specific data available
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to support the residential use scenarios
of myclobutanil. Therefore, modeling
(PHED v 1.1 surrogate table) was used
to represent the highest potential for
exposure from homeowner application
of myclobutanil.

ii. Residential post application
exposure. Potential residential
exposures are expected following
applications to lawns, ornamentals and
home garden sites. Chemical-specific
data are available to determine the
potential risks from post-application
activities. The registrant submitted a
dislodgeable foliar residue (DFR) study
on grapes for myclobutanil. Short-term
post-application exposure estimates
were done using the study determined
DFR of 0.175 pg/cm? (on day 0). For
intermediate-term post-application
exposure, an average of DFRs from day
0 through day 14 was used. The post-
application risk assessment is based on
DFR data from the submitted study on
grapes and generic assumptions as
specified by the recently revised
Residential SOPs.

Based on the use pattern, exposure to
myclobutanil-treated ornamentals is
expected to be incidental and short-
term. Both short- and intermediate-term
exposures are expected following lawn
applications of myclobutanil. Short-
term aggregate post-application
exposure for the adult was done for
dermal exposure to treated turf and
ornamentals. Since there is no
intermediate-term exposure for the
residential handler, there is no aggregate
intermediate-term exposure for the
adult.

Short-term, non-dietary ingestion
exposure to toddlers is not assessed
since EPA did not detect an acute
dietary or oral endpoint applicable to
infants and children. Therefore, EPA
does not expect short-term non-dietary
exposure to pose a risk to infants and
children. The only short-term toddler
exposure that was considered consists
of dermal post-application exposure.
However, EPA determined that the
short-term dermal exposure should not
be aggregated with the short-term oral
exposure because the toxic effects are
different.

Additionally, intermediate-term, non-
dietary ingestion exposure for toddlers
is possible and was assessed using the
intermediate-term dose and endpoint
identified from the two generation
reproduction toxicity study in rats.
Intermediate-term aggregate exposure
for toddlers combines non-dietary
ingestion and dermal exposure from
treated turf.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,

when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and “other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
myclobutanil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
myclobutanil does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that myclobutanil has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

C. Safety Factor for Infants and Children

1. In general. FFDCA section 408
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

2. Prenatal and postnatal sensitivity.
There was no evidence of increased
susceptibility in the developmental
toxicity studies with rats and rabbits.
The data from the 2—generation
reproduction study in rats provided no
indication of quantitative or qualitative
increased susceptibility since maternal
toxicity and reproductive toxicity
occurred at the same dose.

3. Conclusion. There is a complete
toxicity data base for myclobutanil and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures.

EPA determined that the 10X safety
factor to protect infants and children
should be removed. The FQPA factor is
removed because:

i. There are no toxicity or residential
exposure data gaps in the consideration
of the FQPA Safety Factor;

ii. There was no evidence of increased
susceptibility in the developmental
toxicity studies with rats and rabbits
and the 2—generation reproduction
study in rats provided no indication of
quantitative or qualitative increased
susceptibility since maternal toxicity
and reproductive toxicity occurred at
the same dose;

iii. A developmental neurotoxicity
study is not required because neurotoxic
compounds of similar structure were
not identified and there was no
evidence of neurotoxicity in the current
toxicity data base; and

iv. The exposure assessments will not
underestimate the potential dietary
(food and drinking water) and
residential (non-occupational)
exposures for infants and children from
the use of myclobutanil.

D. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOGCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + chronic non-dietary, non-
occupational exposure). This allowable
exposure through drinking water is used
to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOCs: 2 Liters
(L)/70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: acute, short-term,
intermediate-term, chronic, and cancer.
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When EECs for surface water and
groundwater are less than the calculated
DWLOCs, OPP concludes with
reasonable certainty that exposures to
myclobutanil in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a

pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of myclobutanil on drinking
water as a part of the aggregate risk
assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary

exposure from food to myclobutanil will

occupy 2% of the aPAD for females 13

years and older. In addition, despite the
potential for acute dietary exposure to
myclobutanil in drinking water, after
calculating DWLOCs and comparing
them to conservative model estimated
environmental concentrations of
myclobutanil in surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the aPAD, as shown in the following
Table 2:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO MYCLOBUTANIL

Surface Ground Acute
Population Subgroup aPAkDg)(mg/ Of’lfoi”;\jl)) Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
Females (13 to 50 years) 0.60 2 115 2 18000

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to myclobutanil from food
will utilize 18% of the cPAD for the
U.S. population, 50% of the cPAD for
infants <1 year old and 54% of the
cPAD for children 1 to 6 years old.

There are no residential uses for
myclobutanil that result in chronic
residential exposure to myclobutanil. In
addition, despite the potential for
chronic dietary exposure to
myclobutanil in drinking water, after
calculating DWLOCs and comparing
them to conservative model estimated

environmental concentrations of
myclobutanil in surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 3:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON- CANCER) EXPOSURE TO MYCLOBUTANIL

Surface Ground Chronic
Population Subgroup cPkA%;ng/ 0{‘;%30%')3 Water EEC | Water EEC DWLOC
geay (PPb) (PPb) (PPb)
U.S. Population 0.025 18 31 2 720
All infants (1 year old) 0.025 50 31 2 130
Children 1 to 6 years 0.025 54 31 2 120
Children 7 to 12 years 0.025 27 31 2 180

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). EPA
has determined that oral and dermal
exposures can not be aggregated due to
differences in the toxicological
endpoints via the oral (developmental
study) and dermal routes. Therefore,
short-term aggregate risk is captured by
assessment of acute risk above.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account non-dietary, non-

occupational exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Myclobutanil is currently registered for
use(s) that could result in intermediate-
term residential exposure and the
Agency has determined that it is
appropriate to aggregate chronic food
and water and intermediate-term
exposures for myclobutanil.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
food and residential exposures
aggregated result in aggregate MOEs of

650 for the U.S. population and 300 for
infants and children. These aggregate
MOEs do not exceed the Agency’s level
of concern for aggregate exposure to
food and residential uses. In addition,
intermediate-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of myclobutanil in
ground water and surface water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect
intermediate-term aggregate exposure to
exceed the Agency’s level of concern, as
shown in the following Table 4:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR INTERMEDIATE-TERM EXPOSURE TO MYCLOBUTANIL

Inter-
Ag&rggEate Al?g\tg?gge Surface Ground mediate-
Population Subgroup (Food + Concern Water EEC | Water EEC Term
Residential) |  (LOC) (ppb) (ppb) bwLoc
(ppb)
U.S. Population 650 100 31 2 3000
Infants and Children 300 100 31 2 670
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5. Aggregate cancer risk for U.S.
population. Myclobutanil is not
carcinogenic in either the rat or mouse
and, therefore, is not expected to pose
a cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to myclobutanil
residues.

V. Other Considerations
A. Analytical Enforcement Methodology

An adequate enforcement method
(Rohm and Haas Method 34S-88-10) is
available to enforce the proposed
tolerances. Quantitation is by GLC using
a nitrogen/phosphorus detector for
myclobutanil and an electron capture
detector (N